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This  project  was  jointly  undertaken 
through  a  Cooperative  Agreement  by  the 
Taubman  Center  for  State  and  Local  Govern- 
ment, John  F.  Kennedy  School  of  Govern- 
ment at  Harvard  University  and  the  Rivers, 
Trails  and  Conservation  Programs  of  the 
National  Park  Service.  The  guidebook  is  part 
of  the  National  Park  Service's  effort  to  help 
practitioners,  citizens,  and  local  policy-mak- 
ers protect  and  conserve  this  country's  natur- 
al resources. 

The  research  owes  an  intellectual  debt  to 
the  Trust  for  Public  Land,  the  Regional  Plan 
Association,  and  Professor  Philip  B.  Herr  of 
M.LT;  their  work  on  land  conservation  prac- 
tices created  the  foundation  from  which  this 
report  could  build.  In  addition,  the  National 
Trust  for  Historic  Preservation,  Northeast 
Regional  Office,  generously  shared  draft 
material  collected  for  Project  PREPARE,  a 
project  which  focused  on  historic  preserva- 
tion and  land  conservation  in  the  Northeast. 
All  these  resources  were  invaluable  in 
preparing  this  document. 

The  findings  and  conclusions  of  this 
report  represent  the  personal  views  of  the 
author,  and  should  not  be  regarded  as  the 
official  position  of  either  Harvard  University 
or  the  National  Park  Service. 
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the  manuscript,  measuring  its  contents 
against  their  knowledge  and  experience.  In 
addition,  this  guide  benefited  greatly  from 
the  critical  eye  of  Dr.  Arnold  Howitt,  the 
Taubman  Center's  Associate  Director.  Finally, 
Linda  Marx  acted  as  copy  editor,  ferreting 
out  errors  that  eluded  other  reviewers. 

The  Taubman  Center  for 
State  and  Local  Government 

The  Taubman  Center  serves  as  the  focal 
point  for  Kennedy  School  research  on  and 
relationships  with  state  and  local  govern- 
ments. The  Center's  agenda  includes  educa- 
tion, land  use,  transportation,  infrastructure, 
economic  and  community  development,  and 
housing,  along  with  broad  questions  of  lead- 
ership, public  management,  intergovernmen- 
tal relations,  public-private  partnerships,  and 
public  finance.  With  the  Ford  Foundation, 
the  Center  sponsors  Innovations  in  State  and 
Local  Government,  a  research  and  awards 
program. 

The  National  Park  Service 

With  holdings  of  over  80  million  acres, 
the  National  Park  Service  (NPS)  is  the  fore- 
most park  agency  in  the  country.  In  the  New 
England  (North  Atlantic)  Region,  this 
includes  numerous  historic  sites  and  natural 
areas  ranging  from  Acadia  National  Park  in 
Maine  to  Cape  Cod  National  Seashore  in 
Massachusetts  to  the  Appalachian  National 
Scenic  Trail,  from  St.  Gaudens  National  His- 
toric Site  in  New  Hampshire  to  the  Frederick 
Law  Olmstead  National  Historic  Site  in 
Massachusetts.  But  the  Park  Service  does 
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more  than  manage  parks.  Through  its  Rivers, 
Trails  and  Conservation  Programs,  the 
National  Park  Service  is  responsible  for 
developing  national  policies  and  programs 
concerning  the  conservation  of  the  nation's 
river  and  trail  resources.  The  Service  also 
helps  local  organizations  create  conservation 
plans  for  the  development  and  protection  of 
regional  greenvuays  and  park  resources  out- 
side of  the  national  parks. 
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TRODUCTION 


Open  space  is  easy  to  recognize,  but  hard  to  define. 
Very  broadly,  it  is  any  land  where  natural  features  prevail 
over  manmade  structures.  This  includes  the  rolling 
meadows  of  family  farms,  the  ribbons  of  trees  and  wild- 
flowers  along  state  highways,  forests  that  cover  entire 
mountain  ranges  as  well  as  modest  parks  tucked  among 
busy  city  streets.  Most  undeveloped  land  in  the  North- 
east is  owned  by  private  citizens;  but  small  and  large 
nonprofits,  clubs,  corporations,  municipalities,  state  gov- 
ernments, and  federal  agencies  also  own  considerable 
acreage.  Together  these  parcels — some  quite  small,  oth- 
ers large;  some  privately  owned,  others  publicly  held — 
form  a  crazy-quilt  that  blankets  New  England. 

The  Northeast  is  the  most  densely  settled  area  in  the 
United  States  and  growing  denser.  By  the  year  2000,  it  is 
expected  that  New  England  will  have  close  to  14  million 
residents,  up  from  a  little  more  than  12  million  in  1980. 
While  the  region's  cities  and  villages  were  once  compact, 
their  limits  defined  by  human  locomotion,  its  modern 
suburbs  have  no  such  restraint.  Catering  to  the  American 
preference  for  single  family  homes  with  private  back 
yards.  New  England  towns  have  drifted  into  countryside. 
Not  only  are  small  parcels  consumed  but  large  tracts  of 
farmland  and  vast  forests,  once  kept  intact  by  agricultur- 
al and  natural  resource  industries,  are  also  vulnerable  to 
conversion. 

The  growing  population  that  threatens  open  space  is 
the  best  reason  to  preserve  it.  Land  left  in  its  natural 
state  makes  incalculable  contributions  to  human  health, 
both  physical  and  emotional.  Equally  important,  open 
space  is  a  vital  component  of  the  landscape  New  Englan- 
ders  cherish.  Imagine  Boston  without  its  Emerald  Neck- 
lace, small  towns  without  their  commons,  or  the  North- 
ern Kingdom  without  its  pine  forests.  The  visual  integrity 
of  these  places,  as  well  as  the  myriad  recreational  oppor- 
tunities they  offer,  add  to  the  high  quality-of-life  in  New 
England.  This  characteristic  helps  to  attract  new  resi- 
dents, tourists  and  businesses,  fueling  the  region's  eco- 
nomic growth. 


How  Can  We  Save  Open  Space? 

Land  is  maintained  in  its  undeveloped  state  in  two 
ways:  regulation  and  acquisition.  Regulations,  imposed 
by  local,  state  or  federal  governments,  control  where, 
when,  how  and  what  development  may  occur.  The  sec- 
ond way  to  preserve  open  space  is  simply  to  acquire  land 
or  certain  rights  to  it.  Through  purchase  or  donations, 
nonprofits  and  governments  have  amassed  large  hold- 
ings throughout  New  England.  Used  alone  or  together, 
regulation  and  acquisition  can  conserve  the  landscapes 
of  cities,  towns  and  countryside. 

How  TO  Use  This  Guidebook 

This  guide  to  open  space  preservation  offers  an 
introduction  and  a  point  of  departure  for  citizens,  local 
officials,  nonprofits  and  planners  in  New  England.  It  has 
three  sections. 

1.  A  series  of  very  brief  state  profiles  focused  on 
important  land  use  laws  and  programs;  these  are  provid- 
ed to  orient  the  reader  to  state-specific  climates  for  con- 
servation. 

2.  An  inventory  of  many  of  the  open  space  preser- 
vation techniques  available  in  the  region;  each  includes 
a  short  definition,  discussion  of  advantages  and  disad- 
vantages, and  summary  of  its  use  in  each  of  the  states. 

3.  Four  short  case  studies  illustrating  the  way  these 
tools  might  be  put  together  to  conserve  open  space. 
While  the  stories  differ,  they  reflect  two  broad  themes: 

•  There  are  no  shortcuts.  Preserving  open  space 
requires  hard  work,  resources  and  commitment. 

•  Land  conservation  projects  are  most  likely  to 
succeed  when  they  are  supported  by  a  broad  constituen- 
cy representing  a  range  of  interests. 

Together  these  three  sections  are  intended  to  provide 
a  list  of  tools  and  a  set  of  sample  experiences  from  which 
practitioners  can  fashion  their  own  solutions. 
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CONNECTICUT 

Population:   3.3  million  Area:   5,000  sq.  mi. 

Geography:  Connecticut  is  almost  bisected 
by  the  north-south  running  river  from  which  it 
draws  its  name.  Its  industrial  and  suburban  south- 
ern portions  are  densely  populated,  while  the 
northern  part  of  the  state  is  predominantly  rural. 

Comprehensive  Planning  Law:  No. 

Open  Space  Acquisition  Program:  Since 
1986,  the  Recreation  and  Natural  Heritage  Trust 
Program  (RNHTP),  administered  by  the  Depart- 
ment of  Environmental  Protection,  has  acquired 
over  4300  acres  at  a  cost  of  $32.2  million,  often 
with  the  help  of  municipal  and  nonprofit  partners. 
The  state  also  runs  a  $5  million  grant  program  to 
aid  municipalities  in  the  acquisition,  renovation 
and  development  of  open  space  and  recreation 
areas.  Recently,  Connecticut  began  an  innovative 
easement  acquisition  program  which  purchases 
"recreation  rights"  for  fishing  and  hunting. 

MAINE 

Population:  1.2  million  Area:  33,300  sq.  mi. 

Geography  and  Special  Features:  Maine 
consists  of  two  distinct  regions.  In  the  south  and 
along  the  craggy  Maine  coast,  small  towns  and 
occasional  cities  face  many  of  the  same  develop- 
ment pressures  as  other  parts  of  the  New  England 
region.  In  the  north,  a  predominantly  wild  area 
with  few  incorpoiated  townships  is  overseen  by  a 
regional  Land  Use  Regulatory  Commission 
(LURC).  Under  home  rule  powers,  municipalities 
have  broad  authority  in  the  types  of  bylaws  they 
enact. 

Comprehensive  Planning  Law:  In  1987, 
the  Maine  legislature  passed  the  Comprehensive 
Planning  and  Land  Use  Regulation  Act  which 
required  municipalities  to  create  local  plans  in 
accordance  with  ten  state  goals  ranging  from  envi- 
ronmental protection  to  economic  development. 


The  plans  were  prepared  with  financial  and  tech- 
nical assistance  from  the  state,  with  the  towns  that 
had  grown  most  rapidly  during  the  1980's  facing 
the  earliest  deadlines.  In  1991-92,  however,  the 
law  was  weakened  and  the  technical  assistance 
program  cut. 

Open  Space  Acquisition  Program:    The 

$35  million  Land  for  Maine's  Future  Fund  (LMFF) 
was  created  in  1987  to  purchase  land  and  ease- 
ments of  state  significance.  Municipalities  and 
nonprofits  may  cooperate  with  the  LMFF,  however 
the  state  always  retains  title  of  the  land.  The  pro- 
gram does  not  provide  matching  grants  to  cooper- 
ators. 

Other  Notable  Land  Use  Laws  and  Pro- 
grams: The  Site  Location  of  Development  Act, 
enacted  in  1970,  allows  the  Department  of  Envi- 
ronmental Protection  to  review  all  projects  of  cer- 
tain sizes,  types  or  sites  for  environmental 
impacts. 

MASSACHUSETTS 

Population:   5.9  million  Area:  8,300  sq.  mi. 

Geography  and  Special  Features:  Massa- 
chusetts spans  the  breadth  of  New  England.  The 
state's  sandy  coastline  is  extended  by  Cape  Cod,  a 
long  hook-shaped  peninsula  which  juts  into  the 
Atlantic  Ocean.  The  Cape  Cod  Commission,  a 
regional  land  use  agency  with  broad  planning  and 
regulatory  powers,  oversees  this  environmentally 
sensitive  area.  Fertile  farmland  surrounds  the 
Connecticut  River  which  cuts  through  the  center 
of  the  state.  In  the  west,  the  Berkshire  Hills  climb 
north  to  Vermont's  Green  Mountains.  Under  home 
rule  powers,  municipalities  in  Massachusetts  have 
broad  authority  in  the  types  of  bylaws  they  enact. 

Comprehensive  Planning  Law:   No. 

Open  Space  Acquisition  Program:  Massa- 
chusetts' several  environmental  agencies  acquire 
open  space  with  financing  from  a  1987  open 
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space  bond  issue  of  $500  million.  The  state  also 
operates  several  municipal  grant  programs,  among 
them  the  Self-Help,  Urban  Self-Help,  and  City  and 
Tov.'n  Commons  Programs.  Since  1988,  budgetary 
problems  have  drastically  reduced  funding  for 
both  state  acquisitions  and  grant  programs. 

Other  Notable  Land  Use  Laws  and  Pro- 
grams: Massachusetts'  Wetland  Protection  Act. 

NEW  HAMPSHIRE 

Population:    1.1  million  Area:  9,300  sq.  mi. 

Geography:  The  White  Mountains  over- 
shadow the  rural  landscape  in  the  northern  reach- 
es of  this  wedge-shaped  state;  the  southernmost 
region,  formerly  the  location  of  a  thriving  textile 
industry,  is  densely  populated. 

Comprehensive  Planning  Law:  No. 

Open  Space  Acquisition  Program:    The 

partnership  between  the  public  Land  Conservation 
Investment  Program  and  the  private  Trust  for  New 
Hampshire  Lands  acquires  open  space  for  state 
agencies  and  operates  a  grant  program  for  munici- 
palities. The  Trust  provided  $2.9  million  for  admin- 
istrative costs  so  that  the  state's  $50  million  bond 
issue  could  be  used  solely  for  land  and  easement 
acquisitions. 

RHODE  ISLAND 

Population:    1  million  Area:    1,200  sq.  mi. 

Geography:  Rhode  Island  is  the  smallest 
state  in  the  union,  yet  it  has  400  miles  of  coastline. 
Settlement  is  densest  around  Providence,  the  state 
capital,  and  sparser  to  the  north  and  west. 

Comprehensive  Planning  Law:  Under 
Rhode  Island's  Comprehensive  Planning  and  Land 
Use  Regulation  Act  enacted  in  1988,  municipali- 
ties must  create  local  comprehensive  plans  that 
adhere  to  a  number  of  goals  set  forth  in  the  State 
guide  plan.  Submission  deadlines  are  staggered 
according  to  recent  growth  rates,  and  the  state  pro- 
vides some  financial  and  technical  assistance. 
Once  approved,  municipalities  must  revise  their 
zoning  and  subdivision  bylaws  to  support  their 
comprehensive  plans. 


Open  Space  Acquisition  Program:  Three 
bond  issues  during  the  1980's — $14  million  in 

1986,  $65  million  in  1987  and  $44  million  in 
1989 — have  financed  state  acquisition  and  munic- 
ipal grant  programs. 

Other  Notable  Land  Use  Laws  and  Pro- 
grams: The  Coastal  Resources  Management 
Council  regulates  all  development  within  Rhode 
Island's  coastal  zone,  generally  200'  within  all 
coastal  features. 

VERMONT 

Population:  600,000  Area:  9,600  sq.  mi. 

Geography:  The  Green  Mountains  form  the 
backbone  of  this  pastoral  state,  tugging  the  sur- 
rounding landscape  into  gentle  hills  and  valleys. 
In  the  northwest,  the  flat  meadows  of  the  Cham- 
plain  Valley  look  across  the  lake  to  New  York. 

Comprehensive  Planning  Law:  The  enact- 
ment of  Act  200  in  1988  created  strong  incentives 
for  municipalities  to  create  local  comprehensive 
plans  in  accordance  with  ten  goals  specified  in  the 
law.  Cooperating  towns  receive  modest  planning 
grants,  and  once  adopted,  their  plans  may  not  be 
overruled  by  district  environmental  commissions 
or  state  agencies.  The  process  intends  to  encour- 
age ground-up  planning. 

Open  Space  Acquisition  Program:    The 

Housing  and  Conservation  Trust  Fund,  created  in 

1987,  provides  grants  to  a  wide  range  of  partners 
for  affordable  housing  and  open  space  preserva- 
tion. Since  1988,  the  agency  has  received  over  $32 
million  from  bond  issues  which  has  been  distrib- 
uted to  other  state  agencies,  municipalities, 
statewide  nonprofits,  and  local  land  trust  and 
cooperative  housing  organizations. 

Other  Notable  Land  Use  Laws  and  Pro- 
grams: Vermont's  Act  250  requires  that  develop- 
ments over  a  certain  size  or  elevation  be  reviewed 
by  a  regional  commission  for  their  impact  on  the 
environment  and  local  services. 
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INTRODUCTION 

This  section  inventories  techniques  available  to  government  and  private  organizations  to  preserve  open  space.  Government 
can  influence  private  land  owners'  actions  by  regulation  or  tax  incentives,  and  it  can  use  public  funds  to  acquire  and  manage  open 
space  directly.  Private  organizations,  for  their  part,  can  raise  money  to  acquire  land  and  easements  and  can  manage  open  space. 

The  open  space  preservation  techniques  inventoried  here  are  considered  in  two  general  categories:  Regulatory  Tools  and 
Acquisition  Tools. 


Regulatory  Tool 

ONING  AND  SUBDIVISION  REGULATIONS 

Zoning  allows  municipalities  to  establish  areas  in  which  certain  land  uses  are  permitted 
usually  by  governing  such  features  as  minimum  lot  size,  setbacks  and  building  types. 
........._. -ulations  control  the- =- -r. .._.._  _r 


Regulation 


Explanation 


Advantages 


Disadvantages 


Large  Lot  Zoning: 

Large  minimum  lot  sizes  keep  residen- 
tial density  low  by  spreading  units  over 
a  wide  area. 


Large  lot  zoning  Is  used  widely  through- 
out New  England.  However,  most  land 
use  practitioners  believe  that  It  destroys 
rather  than  preserves  continuous  open 
space,  unless  used  In  tandem  with 
more  flexible  zoning  techniques  such  as 
cluster  zoning.  In  the  past,  large  lot  zon- 
ing ordinances  were  often  justified  on 
the  basis  of  soil  quality  or  lack  of  infra- 
structure. But  recent  advances  in 
waste  disposal,  such  as  multl-dwellmg 
sewage  disposal  systems,  undermme 
this  argument. 


•  Maintains  low  densities,  particularly  In 
rural  and  forest  areas 

•  Lessens  environmental  impact  of 
development  on  water  resources 

•  Easy  to  establish  and  administer 


•  Requires  more  area  per  unit,  creating 
sprawling  development 

•  Increases  Infrastructure  costs 
•Escalates  land  prices 

•  Conflicts  with  traditional  New  England 
village  settlement  pattern 

•  Often  excludes  lower  income  families 
from  wealthy  communities 


Performance  Standards: 
Zones  are  based  on  permissible 
impacts  rather  than  permissible  uses. 
These  often  overlay,  and  occasionally 
replace,  traditional  use-based  zones. 
Factors  considered  may  include  local 
growth  rate,  infrastructure,  municipal 
services,  design  and  natural  resources. 


Performance  standards  are  not  widely 
used  In  New  England.  Practitioners 
believe  that  It  Is  a  good  Idea  which 
shows  promise  once  appropriate  stan- 
dards are  developed. 


•  Development  occurs  where  can  be 
best  supported 

•  Flexibility  In  type  and  design  of  project 
•Town  maintains  control  over  project's 
Impacts 

•Well-suited  to  Industrial  development, 
particularly  where  wide  ranging  indus- 
trial activity  and  rapidly  evolving  tech- 
nology make  it  difficult  to  establish 
effective  use-based  zones 


•  Requires  comprehensive  information 
on  and  knowledge  of  natural  resources, 
infrastructure,  municipal  services,  and 
engineering 

•  Must  be  applied  at  planning  stage 

•  Need  to  be  monitored  and  enforced 
after  construction  is  completed 

•  Difficult  to  develop  and  administer 
without  professional  planning  staff  and 
often  expensive  measurement  technolo- 
gy 


^ 


House,  Lincoln, 
Farm,  Sutton 


Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


Connecticut  General 

The  Land  Use  Regulation 

Massachusetts  General 

Under  New  Hampshire 

Under  Rhode  Island  Gen- 

Vermont Statutes  Anno- 

Statutes (CGS)  Chapter 

Commission  sets  a  range 

Law  (MGL)  Chapter  40A 

Revised  Statutes  Anno- 

eral Law  (RIGL)  Title  45, 

tated  (VSA)  Title  24,  Sec- 

124, Section  8-2  enables 

of  minimum  lot  sizes  for 

permits  localities  to  set 

tated  (NH  RSA)674:16l(b), 

Chapter  24,  Sections  30 

tion  4407  allows  munici- 

localities to  enact  zoning 

the  unorganized  territory, 

lot  sizes.  Some  small 

towns  may  regulate  lot 

and  33,  cities  and  towns 

palities  to  adopt  large 

provisions.  Large  lot  zon- 

from small  residential  lots 

towns  have  set  3  acre 

sizes.  Large  lot  sizes  — 

may  adopt  large  minimum 

minimum  lot  sizes;  agri- 

ing, which  has  been 

to  large  wildland  area 

minimum  lot  sizes.  Most 

usually  3  or  more  acres 

lot  sizes,  generally  3 

cultural  and  rural  resi- 

upheld by  the  courts,  has 

lots   In  the  organized  ter- 

large lot  zones  are  in 

—  are  used  in  agricultur- 

acres. These  are  used 

dential  zones  may  have 

been  used  widely  and 

ritory,  large  lots  have  also 

town  peripheries  where 

al  and  conservation  dis- 

frequently in  towns  in 

25  acre  minimums. 

successfully  in  Connecti- 

been used,  particularly 

there's  little  resistance  to 

tricts.  These  must  be 

aquifer  protection  areas; 

cut. 

for  agricultural  or  forest 

requiring  low  density. 

based  on  evidence  con- 

lot sizes  as  large  as  5 

land  areas. 

tained  in  the  town's  mas- 
ter plan. 

acres  have  been  used  in 
some  towns  to  retain 
their  rural  quality. 

No  state  enabling  legisla- 

Under Title  30  A,  Sect. 

Not  specifically  enabled. 

Under  RSA  674:21 1(h), 

RIGL  45-24-33(AH3)  and 

24  VSA,  Section  4407(7) 

tion,  so  used  very  infre- 

4326, the  Comprehensive 

and  under  MGL  Chapter 

towns  may  adopt  perfor- 

37 specifically  enable 

allows  municipalities  to 

quently.  Under  CGS  8-2, 

Planning  and  Growth 

40A,  controls  must  be 

mance  standards,  but 

municipalities  to  zone 

adopt  standards  to  limit 

municipal  zoning  regula- 

ManagementAct, locali- 

applied uniformly  across 

very  few  have. 

based  on  performance 

nuisances  and  hazards. 

tions  must  consider  state 

ties  may  enact  perfor- 

a zoning  district.  Howev- 

standards. 

Some  towns  have  used 

soil  erosion  and  sedimen- 

mance standards.  A  few 

er,  a  performance  system 

Conditional  Use  review 

tation  requirements. 

have  already  done  so, 

can  be  achieved  by  iden- 

to establish  performance 

and  many  more  have  pro- 

tifying important 

standards. 

posed  performance  stan- 

resources in  the  zoning 

dards  in  their  comprehen- 

bylaws and  guiding 

sive  plans. 

development  to  protect 
them;  this  overlays  but 
does  not  replace  use- 
based  zones.  Perfor- 
mance standards  are  fre- 
quently employed  as  cri- 
teria  for  special  permits 
and  site  plan  review. 

♦ 


Regulation 


Explanation 


Advantages 


Disadvantages 


Carrying  Capacity  Zoning: 
Zones  are  founded  on  the  pliysical 
capacity  of  an  area  to  accommodate 
growth,  usually  by  determining  the  limit 
beyond  which  development  will  endan- 
ger natural  resources,  overburden 
infrastructure  and  overwhelm  munici- 
pal services. 


Carrying  capacity  zoning  aims  to  protect 
natural  resources  by  guiding  develop- 
ment to  those  areas  that  can  best  sup- 
port it.  It  is  used  infrequently,  however, 
in  large  part  because  in  the  Northeast, 
carrying  capacity  must  be  determined 
by  assessing  a  number  of  interrelated 
environmental  and  quality-of-life  factors 
rather  than  absolute  resource  limits  (like 
water  availability  in  the  West).  In  gener- 
al, this  task  is  difficult  to  undertake  with- 
out professional  planning  staff. 


•  Protects  the  environment 

•  May  mmimize  the  need  for  mitigation 
measures  and  new  infrastructure 


•  Both  quantitative  and  qualitative  fac- 
tors required  to  determine  carrying 
capacity 

•  Quantitative  factors,  such  as  natural 
resource  limits,  may  require  compre- 
hensive information  gathering  which  is 
often  quite  expensive 

•  Qualitative  factors,  such  as  quality-of- 
life,  often  difficult  to  assess 

•  Difficult  to  administer,  demanding  con- 
siderable expertise  on  the  part  of  the 
community 

•  Because  based  on  health  and  safety 
concerns,  does  not  necessarily  con- 
serve open  space. 


Cluster  Zoning/PUD: 
Clustered  development  concentrates 
buildings  in  specific  areas  on  the  site  to 
allow  the  remaining  land  to  be  used  for 
open  space,  recreation,  or  preservation 
of  environmentally  sensitive  land.  This 
maintains  traditional  zoning's  ratio  of 
units  to  acreage.  In  a  Planned  Unit 
Development,  an  area  is  planned  and 
developed  as  a  single  unit  containing 
one  or  more  residential  clusters  and 
one  or  more  public,  commercial  or 
industrial  areas. 


Land  conservation  practitioners  believe 
that  concentrated  development  has  real 
potential  for  open  space  preservation. 
However,  the  general  public,  policy 
makers,  and  developers  need  to  be  edu- 
cated about  its  benefits  and  disadvan- 
tages. Many  small  and  medium-sized 
towns  need  technical  assistance  to  use 
this  complicated  technique  successful- 
ly. Long  term  conservation  of  the  open 
space  is  best  accomplished  if  the  land 
or  a  conservation  easement  on  it  are 
deeded  to  the  town. 


•  Can  preserve  rural  character  and  pro- 
tect open  space  while  lowering  con- 
struction, infrastructure  and  environ- 
mental costs 

•  Allows  developer  more  flexibility  in 
project  design  and  construction 

•  Well-suited  to  undeveloped  areas, 
where  it  is  more  successful  than  large 
lot  zoning  in  protecting  continuous  open 
space 

•  When  aligned  with  other  open  lands, 
large  tracts  of  open  space  can  result 


•  Not  yet  found  widespread  acceptance 

•  Many  communities  reluctant  to  enact 
because  they  believe  the  increased 
density  will  give  the  area  an  undesirable 
urban  character 

•  Especially  true  of  PUDs,  which  require 
large  scale  development  not  feasible  in 
many  small  towns 

•  Home  buyers  often  prefer  single  unit 
housing  with  private  yards  to  multifamily 
developments  with  shared  recreational 
areas 

•  Developers  often  consider  financially 
risky  ventures,  a  perception  which  is 
exacerbated  by  sometimes  lengthy  (and 
therefore  costly)  permit  approval 
processes 

•  Complicated,  requiring  technical 
expertise  and  sophistication  that  many 
elected  or  appointed  officials  may  not 
have 

•  Unless  aligned  with  a  large  tract,  the 
open  space  created  may  be  a  series  of 
small,  isolated  lots 
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Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


No  specific  state 
enabling  legislation. 
Under  CGSChapt.  124, 
Sect.  8-2,  soil  types  may 
be  used  in  drawing  zon- 
ing maps  —  e.g.  Canter- 
bury and  Washington. 


Not  explicitly  authorized        Not  specifically  enabled, 
under  state  law.  Some  Seems  to  be  done  in 

towns  have  done  carrying     some  towns,  and  has 
capacity-based  planning,      been  part  of  the  delibera- 
tions for  new  develop- 
ments, but  standards  are 
not  clear. 


Not  specifically  enabled. 
Under  674:  21  towns  that 
develop  master  plans, 
must  address  future  land 
use  based  on  the  existing 
capacity  of  natural 
resources,  infrastructure 
and  housing.  Frequently, 
towns  set  lot  size  by  soil 
type  in  areas  without 
public  sewers.  Some 
communities  have  also 
used  soils  to  determine 
lot  size  and  density  in 
other  areas. 


Under  RIGL  45-24  (30,37), 
the  natural  characteris- 
tics of  land  is  a  consider- 
ation in  comprehensive 
plans  and  zoning  ordi- 
nances. 


No  specific  enabling  leg- 
islation. Many  towns 
consider  soil  quality,  ter- 
rain and  basic  infrastruc- 
ture in  granting  develop- 
ment permits,  but  without 
specific  carrying  capacity 
bylaws.  Towns  also  use 
natural  resource  invento- 
ry information  in  overlay 
maps  which  may  serve  as 
the  basis  for  zoning  dis- 
tricts. 


Under  CSG,  Sect.  8-2, 
municipalities  may  regu- 
late density  and  location 
of  housing,  which  has 
been  used  by  towns  to 
authorize  cluster  and 
PUD  regulations. 


Title  30A  MRSA,  Sect. 
4326  allows  municipalities 
to  cluster  development  to 
conserve  open  space. 
Several  larger  communi- 
ties have  planned  unit 
development  provisions. 


MGLChapt.40A,  Sect.  9, 
defines  types  of  concen- 
trated development  and 
enables  towns  to  cluster 
developments  and  build 
PUDs  by  special  permit. 
Clustered  developments 
are  required  to  provide 
open  space  that  is  con- 
served by  easements. 
Used  widely  and  suc- 
cessfully. 


Under  RSA  674:21,  munic- 
ipalities are  able  to  clus- 
ter development. 
Approved  at  local  level  by 
official  ballot  at  town 
meeting  or  by  city  or  town 
council  vote.  Mixed  suc- 
cess because  of  percep- 
tion that  cluster  ordi- 
nances will  lead  to 
increased  density,  but 
slowly  gaining  accep- 
tance in  New  Hampshire 
— about  half  of  the  state's 
municipalities  have 
adopted  cluster  provi- 
sions. A  few  municipali- 
ties allow  PUD. 


Under  RIGL  45-24-47 
municipalities  may  enact 
zoning  ordinances  for 
large-scale  development, 
PUDs  and  clustered 
development.  The  devel- 
oper must  deed  the  open 
space  or  a  conservation 
restriction  on  it  to  the 
town.  Rhode  Island  has 
used  another  way  to  con- 
centrate development: 
through  residential  com- 
pounds, a  few  clustered 
residential  units  in  a  large 
site  serviced  by  a  private 
road. 


Under  24  VSA  4407  (3,12), 
towns  may  adopt  zoning 
regulations  to  allow  clus- 
ter development,  planned 
residential  developments 
(PRDsare  a  special  form 
of  cluster  development) 
and  PUDs.  A  number  of 
towns  have  enacted  PRD 
ordinances;  only  a  few 
have  created  PUD  ordi- 
nances. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Density  Bonuses: 

Density  bonuses  allow  greater  building 
densities  or  development  capacity  in 
exchange  for  the  developer  providing  a 
public  benefit  or  amenity,  which  could 
include  open  space.  These  are  often 
used  in  conjunction  with  transfer-of- 
development-rights  programs. 


Density  bonuses  allow  municipalities  to 
protect  open  areas  and  provide  other 
benefits  without  increasing  the  tax  bur- 
den on  the  public — an  increasingly 
attractive  option  in  times  of  fiscal  con- 
straints. When  used  strategically,  densi- 
ty bonuses  help  to  protect  natural 
resources  and  guide  residential  growth. 
Because  these  are  voluntary  arrange- 
ments, both  the  town's  and  the  develop- 
er's interests  may  be  satisfied. 


•  Can  be  used  to  encourage  projects 
that  fulfill  objectives  of  a  community's 
master  plan  or  capital  improvement  plan 
without  outlay  by  town 

•  Can  create  open  space  and  affordable 
housing  while  encouraging  efficient  use 
of  infrastructure  and  municipal  services 

•  Requires  little  expertise  and  adminis- 
trative capacity 


•  Does  not  spur  proportional  increases 
in  profits  for  developer,  but  complicates 
design,  construction  and  community 
acceptance 

•  Developers  may  not  always  be  enthu- 
siastic about  technique  and  may  only 
comply  if  the  financial  rewards  of  the 
project  are  high 

•When  based  on  case  by  case  negotia- 
tions, Town  may  be  influenced  as  much 
by  political  influence  as  by  project  merit. 


Special  Districts/Overlay  Districts: 
Areas  with  special  attributes  or  fea- 
tures are  identified  and  protected  by 
stricter  development  standards.  These 
districts  may  include  agriculture,  open 
space,  historic,  coastal  and  watershed 
areas.  These  overlays  are  usually  cre- 
ated by  local  governments;  occasional- 
ly states  have  created  special  districts 
as  well. 


Many  New  England  municipalities  have 
established  overlay  areas  and  special 
districts  for  agriculture,  aquifer,  wildlife 
and  scenic  areas.  To  be  most  effective, 
overlay  districts  should  be  based  on 
quantifiable  criteria,  accurately 
mapped,  prohibiting  all  uses  except 
those  specified.  Their  effectiveness 
increases  when  conjoined  with  other 
techniques  intended  to  maintain  certain 
land  uses,  such  as  current  use  assess- 
ment and  purchase  of  development 
rights  programs. 


•  Keeps  fragile  or  significant  areas  in 
desired  land  use  when  demand  for 
developable  property  escalates 

•  Growth  is  redirected  to  other  areas 
which  may  be  better  able  to  bear  devel- 
opment and  where  the  cost  of  installing 
services  may  be  less  costly 

•  May  have  regulations  specific  to  the 
needs  of  an  area,  which  provide  protec- 
tion for  designated  land  such  as  ground- 
water recharge  areas,  floodplains  and 
wetlands 


•  May  be  too  general,  inviting  interpreta- 
tions at  variance  with  the  intent  of  the 
law 

•  May  be  vulnerable  to  rezoning 

•  May  depress  property  values  in  those 
areas  causing  disgruntled  landowners 
to  seek  legal  redress. 
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Under  Title  30  MRSA 
(Subsection  1917,2151), 
municipalities  may  enact 

residential  districts, 
design  control  districts, 
historic  districts,  and 
transfer  of  development 
rights  sending  and 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Site  Plan  Review: 

Before  issuing  permits,  local  officials 
require  that  developers  present  final 
site  plans  to  ensure  that  new  projects 
meet  all  zoning,  building  and  siting  reg- 
ulations. 


Site  plan  review  can  facilitate  coopera- 
tion between  local  government  and 
developers  by  providing  an  opportunity 
to  discuss  expectations,  ventilate  dis- 
agreements and  negotiate  mutually  sat- 
isfactory solutions.  To  be  truly  effective 
regulations  must  be  clearly  written  and 
comprehensive  in  scope.  Professional 
staff  may  be  required  to  understand 
some  of  the  technical  issues. 


•  Ensures  that  development  proposals 
meet  community  regulations  and  stan- 
dards 


•  Volunteer  planning  boards  may  not 
have  the  expertise  necessary  to  review 
site  plans,  or  the  funding  to  hire  assis- 
tance 

•  Process  delays  development,  which 
may  add  to  project  cost 


Conservation  Density  Subdivisions: 
Towns  allow  developers  to  build  small- 
er, less  expensive  roads  in  exchange 
for  reducing  the  number  of  units  con- 
structed. Roads  can  be  public  or  pri- 
vate. 


•  A  reduced  number  of  units  and  nar- 
rower roadways  may  increase  open 
space  on  a  site 

•  Roadway  widths  can  be  tailored  to 
individual  developments 


•  May  involve  easements  which  require 
enforcement 

•  Private  roads  limit  public  access  and 
must  be  maintained  by  homeowner 
association 
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Maine 


Massachusetts 
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Rhode 
Island 


Vermont 


Ui.derCGS  Section  8-3(g), 
towns  may  require  devel- 
opers to  submit  site  plans 
for  review  by  the  zoning 
commission.  If  the  plan 
involves  wetlands,  it  must 
first  be  considered  by  the 
wetlands  commission. 
Under  CGS  228-106,  all 
coastal  communities 
must  review  site  plans  for 
development  proposed 
along  the  shore. 


The  Land  Use  Regulatory 
Commission,  12  MRSA 
Section  681-689,  reviews 
all  site  plans  for  proposed 
development  in  the  unor- 
ganized territory.  Under 
the  police  powers  of 
home  rule,  towns  may 
conduct  site  plan 
reviews,  both  for  permit- 
ted and  conditional  uses; 
this  is  a  commonly  used 
and  important  technique 
in  guiding  growth.  Under 
Title  38  MRSA  489A,  the 
Site  Location  of  Develop- 
ment Act,  the  state 
reviews  site  plans  for 
developments  of  certain 
sizes,  types  and  loca- 
tions. 


MGL40A  Section  9  gives 
cities  and  towns  the 
authority  to  require  site 
plan  review  for  new 
development  requiring 
special  permits.  The  state 
is  encouraging,  and  sev- 
eral towns  have  enacted, 
more  stringent  site  plan 
reviewing  procedures. 


RSA  674:43  authorizes 
municipalities  to  review 
site  plans  for  non-resi- 
dential and  multi-family 
dwelling  units.  More  than 
70%  of  New  Hampshire 
municipalities  have 
adopted  site  plan  review 
regulations. 


Under  RIGL  45-24-49, 
municipalities  may  review 
development  plans  based 
on  guidelines  set  forth  in 
the  zoning  ordinance. 
Several  communities 
have  incorporated  site 
plan  reviews  into  their 
permit  approval  process, 
especially  for  commercial 
and  industrial  develop- 
ment. 


24  VSA  4407(5)  enables 
communities  to  require 
site  plan  reviews  for  any 
use  other  than  one  or  two 
family  houses.  The  Ver- 
mont statute  is  very  spe- 
cific and  somewhat  nar- 
rower than  that  of  other 
states,  limiting  this 
authority  to  traffic 
access,  circulation  and 
parking,  and  landscaping 
and  screening.  Many 
communities  require  site 
plan  reviews. 


CGS  8-25  and  8-26  man- 

Under Title  30A  MRSA 

MGL  Chapter  41,  Sections 

Not 

enabled  under  RSA 

Under  RIGL  45-23,  the 

24  VSA  4407(5),  Site  Plan 

date  that  proposed 

4404,  towns  may  regulate 

81K-81GG  authorize 

674:36,  the  Subdivision 

Subdivision  Enabling 

Approval,  and  24  VSA 

streets  be  harmonious 

subdivision  streets  so  as 

towns  to  regulate  the  cre- 

Reg 

jiations. 

Statute,  towns  may  deter- 

4414, Subdivision  Statute, 

with  those  already  exist- 

notto adversely  impact 

ation  of  roads  in  subdivi- 

mine road  widths.  A  new 

authorizes  towns  to  con- 

ing. Under  this  law,  towns 

scenic  beauty  and  impor- 

sions where  proposed 

subdivision  enabling 

trol  subdivision  streets, 

might  require  that  subdi- 

tant natural  resources. 

lots  lack  frontage  on  an 

statute  will  require  towns 

including  traffic  access. 

vision  streets  provide 

Some  towns  have  done 

existing  road.  Several 

to  set  standards  by  zon- 

circulation, parking  and 

open  space  or  planti- 

so. 

localities  have  used  con- 

ing districts  and  natural 

screening.  At  the  town's 

ngs — e.g.,  Sharon  and 

servation  density  subdivi- 

conditions. 

discretion  or  per  stan- 

Sherman. 

sions  to  cluster  develop- 
ment and  reduce  road 
size,  lessening  environ- 
mental impacts  and  pre- 
serving open  space.  Com- 
munities also  have  the 
authority  to  waive  subdi- 
vision regulations  in 
response  to  overall  size 

dards  adopted  by  the 
town,  road  design  and 
size  may  vary  according 
to  the  size  of  the  develop- 
ment. 

of  project. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Curb  Cuts: 

State  or  municipal  government  controls 

access  to  highways  and  roads. 


Curb  cuts  are  used  often  in  urban  areas      •  Can  help  shape  the  location  and  inten-      •  State  regulates  on  state  highways; 


to  minimize  traffic  congestion,  enhance 
public  safety  and  contain  development. 


sity  of  development 

•  Show  promise  in  application  to  zoning 

and  subdivision  regulation 


municipalities  on  municipal  roads 
•  Disputes  may  arise  between  state  and 
locality  over  curb  cuts  on  state  high- 
ways 


Setbacks  and  Buffers: 
Setback  regulations  specify  the  dis- 
tance required  between  buildings  and 
streets.  Buffer  requirements  dictate  the 
amount  of  open  space  or  type  of  land- 
scape treatment  between  structures  or 
different  land  uses. 


Setback  and  buffer  requirements  are 
principally  tools  to  maintain  public  safe- 
ty and  visual  appeal.  Used  alone,  they 
are  not  particularly  effective  open 
space  preservation  strategies. 


'  Effective  in  keeping  development  from      •  Don't  conserve  large  amounts  of  open 

space 

•  Because  larger  lots  are  the  result,  may 
increase  sprawl 

•  Are  really  aesthetic  and  safety  con- 
trols rather  than  land  conservation  tools 


view 

•  Can  be  used  to  break  up  areas  in 

which  strip  development  might  occur 


^ 


Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


UndRrCL:S13a-143a,  dri- 
veways to  state  highways 
require  DOT  permits. 
Under  CGS  14-311,  devel- 
opments that  will  gener- 
ate high  volumes  of  traffic 
and  areon,  abut,  or  will 
impact  state  highways 
must  receive  certification 
by  the  state  traffic  com- 
mission, representing  the 
Departments  of  Trans- 
portation, Public  Safety, 
and  Motor  Vehicles. 


Some  towns,  such  as 
Freeport,  have  regulated 
road  access  to  moderate 
growth  under  their  home 
rule  powers, 


The  DPW  regulates 
access  on  state  highways 
and  requires  permits  for 
large  development  on 
adjacent  streets;  if 
improvements  are  neces- 
sary, it  may  assess  this 
cost  to  the  developer. 
MGL  Chapter  40A  enables 
cities  and  towns  to  regu- 
late curb  cuts  on  munici- 
pal roads.  However,  the 
state  statute  also 
includes  an  approval-not- 
required  provision  which, 
combined  with  the 
uneven  application  of 
curb  cut  regulations,  has 
led  to  highway  strip 
development  in  some 
areas.  At  both  the  state 
and  local  levels,  access 
decisions  consider  public 
safety  and  traffic  impacts 
rather  than  development 
patterns. 


RSA  236:13-14  enables 
NH  DOT  to  regulate 
access  to  state  roads  and 
allows  towns  to  regulate 
curb  cuts  proposed  in 
subdivision  applications 
and  site  plans.  Under  RSA 
231:53,  towns  may  create 
special  limited  access 
highways. 


Under  RIGL  24-8-34,  Rl 
DOT  issues  permits  for  all 
curb  cuts  on  state  roads. 
Under  RIGL  45-23  (Subdi- 
vision) and  45-23.1 
(Mapped  Streets),  munici- 
palities have  control  over 
town  roads.  Under  RIGL 
45-24-33(A-21),  towns 
may  specify  requirements 
for  safe  road  access, 
including  limiting  the 
number,  design  and  loca- 
tion of  curb  cuts. 


Under  19  VSA,  Section 
301  and  Section  1111(b), 
Vermont  AOT  is  autho- 
rized to  regulate  curb 
cuts  on  state  highways 
and  towns  authorized  to 
control  access  on  munici- 
pal roads.  Although  not 
yet  common,  curb  cut 
controls  are  used 
increasingly  in  Vermont  to 
manage  growth.  At  times, 
disputes  have  arisen 
between  towns  and  the 
state  over  state-granted 
road  access. 


Under  CGS  Section  8-25, 

Maine  shoreline  zoning 

Under  home  rule  and 

RSA  674:44  may  provide 

Under  RIGL  45-24  (30,33) 

Under  24  VSA  Chapter 

towns  may  control  land- 

act mandates  setbacks 

MGL  Chapter  40A,  towns 

for  open  spaces,  buffers 

towns  may  require  open 

117,  most  towns  require 

scaping  and  site  design 

and  buffers  around  lakes. 

may  enact  landscape 

and  landscaping  in  site 

space  buffers  and  land- 

setbacks in  town  zoning 

through  subdivision  regu- 

ponds, streams,  rivers. 

controls;  many  do.  DEM 

plan  review  regulations. 

scaping  between  zoning 

regulations.  Landscaping 

lations.  Guilford  uses  set- 

and the  oceans.  The 

Wildlands  Program  uses 

Under  RSA  674:16  set- 

districts or  to  mitigate  the 

is  controlled  by  site  plan 

backs  and  buffers. 

Farmland  Registration 

vegetation  buffers  in 

backs  and  buffer  stan- 

impact of  development. 

review  or  subdivision  reg- 

Law, 7  MRSA  Chapter 

some  areas.  Wetlands 

dards  may  be  incorporat- 

Some  state  agencies. 

ulation. 

650,  Sections  41-49, 

protection  act  buffers  can 

ed  into  a  local  zoning 

such  as  the  Coastal 

allows  a  buffer  zone 

help  by  limiting  placement 

ordinance.  Setbacks  and 

Resources  Management 

around  agricultural  land 

of  septic  systems. 

buffers  are  commonly 

Council  and  the  Depart- 

to protect  it  from 

used. 

ment  of  Environmental 

encroaching  develop- 

Management, require  set- 

ment. Home  rule  authority 

backs  from  natural 

gives  municipalities  con- 

resources. 

trol  of  landscaping;  in 

addition,  Maine's  Subdivi- 

sion Law,  Title  30A  MRSA 

Section  4404  requires  that 

localities  consider  the 

aesthetic  impacts  of 

development. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Viewshed  Protection: 
Regulations  require  that  special  views 
remain  unobstructed  by  new  develop- 
ment. 


Several  states  have  created  scenic  river 
and  road  programs  which  have  suc- 
cessfully protected  designated  areas. 


•  Maintain  visual  appeal  along  highways 
and  at  town  gateways — important  for 
tourism  as  well  as  for  residents 


•  Difficult  to  develop  appropriate,  uni- 
form and  justifiable  criteria  for  visual 
appeal 

•  Scenic  evaluation  is  expensive  and 
time-  consuming 

•  Enactment  may  be  seen  as  a  taking 

•  In  northern  New  England  states, 
where  paper  and  wood  products  indus- 
tries often  clearcut,  often  meets  with 
considerable  opposition 


State  Overrides  of  Local  Zoning: 
State  statutes  may  be  enacted  or  spe- 
cific projects  undertaken  that  super- 
sede local  ordinances. 


While  state  overrides  can  cut  through 
red  tape  and  overcome  local  resistance 
to  certain  types  of  developments,  pro- 
jects enabled  in  this  manner  may  be 
looked  upon  with  disfavor  by  residents. 


•  Gets  politically  difficult  projects  built, 
such  as  affordable  housing,  prisons  or 
landfills 

•  Prospect  of  an  override  may  spur 
localities  to  accept  projects  they  might 
otherwise  turn  down. 


•  Creates  adversarial  relationship 
between  state  and  local  governments 

•  Projects  authorized  may  not  include 
open  space 
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Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


CGS  Sections  13b-31b  to 

13b  312  authorized  the 
Connecticut  DOT  to  desig- 
nate highways  as  scenic, 
after  which  it  incorporates 
special  scenic  considera- 
tions into  regulation  of 
alterations  and  improve- 
ments. CGS  Sect.  7-149a 
authorizes  municipalities 
to  adopt  scenic  designa- 
tion of  municipal  roads.  A 
ridgeline  viewshed  was 
adjudicated  in  Simsbury 
and  upheld. 


Under  CGS  Chapt.  124, 
Sect.  8-3(e,f,g),  the  state 
may  override  local  zoning 
for  facilities  for  the  men- 
tally retarded  and  mental- 
ly ill.  Under  Title  14,  Chapt. 
246,  Sect.  14671,  the 
Department  of  Environ- 
mental Protection  may 
override  local  sitings  of 
junkyards. 


12  MRSA  Sect.  4811, 
Mandatory  Zoning  and 
Subdivision  Control,  may 
be  used  to  protect  views 
from  public  roads  and 
waters.  Under  Title  30  A, 
Section  4404,  municipali- 
ties may  consider  the 
effect  of  a  subdivision  on 
visual  access,  and  many 
have  proposed  viewshed 
protection  in  their  com- 
prehensive plans.  View- 
sheds  could  also  be  pro- 
tected under  police  pow- 
ers. Maine  DOT  holds 
scenic  easements  on 
3,000  acres  statewide. 


State  may  override  local 
zoning  for  special  waste 
sitings  and  transmission 
lines.  If  towns  do  not 
adopt  ordinances  that 
uphold  state  minimum 
standards,  the  state  stan- 
dards prevail — for  exam- 
ple, for  shoreline  zoning. 


The  Department  of  Envi- 
ronmental Management 
has  inventoried  scenic 
vistas  statewide,  but  has 
yetto  enact  protection 
measures.  The  Massa- 
chusetts Constitution's 
Home  Rule  Amendment 
allows  towns  to  protect 
viewsheds.  Under  MGL 
Chapter  131,  Section  39A, 
Berkshire  communities 
may  regulate  develop- 
ment in  mountain  areas  to 
protect  views  and  water 
quality.  The  Scenic  Roads 
Act  allows  municipalities 
to  protect  scenic  roads, 
but  does  not  regulate 
development  along  the 
road  itself.  The  Scenic 
River  Act  permits  the  state 
and  towns  to  enact  scenic 
designation  on  specified 
stretches  of  river.  Since 
1986,  the  Massachusetts 
Highway  Department  has 
acquired  land  and  ease- 
ments along  state  high- 
ways as  part  of  its  Open 
Space  Program. 

MGL  Chapter  40B  Sec- 
tions 22-23,  usually  known 
as  Chapter  774,  authorizes 
the  state  to  override  local 
zoning  to  allow  develop- 
ers to  build  low  and  mod- 
erate income  housing  in 
towns  where  less  than 
10%  of  the  housing  stock 
is  affordable.  Under 
Chapt.40A,  Sect.  3,the 
state  may  override  local 
zoning  for  education,  reli- 
gious, agricultural  and 
childcare  projects.  The 
Public  Utilities  Commis- 
sion can  overrule  local 
zoning  bylaws  to  site  new 
facilities. 


The  state  has  enacted 
viewsheds  along  the 
Appalachian  Trail  DOT 
owns  scenic  easements 
and  overlooks  along  state 
highways.  Otherwise, 
viewshed  protection  is 
enacted  locally  under  RSA 
674:21,  Innovative  Land 
Use  Controls.  Very  few 
towns  have  done  so. 
Under  RSA  231:257-258, 
municipalities  may  enact 
scenic  road  designation. 
Designation  carries  little 
authority,  but  does  prohib- 
it cutting  down  trees  and 
disturbing  stone  walls 
without  written  permis- 
sion. Under  RSA  231:157, 
towns  may  designate 
scenic  roads. 


State  and  local  govern- 
ments are  exempt  from 
local  ordinances  and  reg- 
ulations in  the  exercise  of 
governmental  functions. 
Towns  generally  do  not 
invoke  this  power. 


Under  RIGLTitle  24,  Chap- 
ter 15,  the  state  may  enact 
viewsheds  on  scenic 
highways;  towns  may  pro- 
pose to  Rl  DOT  that  cer- 
tain roads  be  protected. 
Under  45-24-33(B)(3), 
towns  may  regulate  devel- 
opment adjacent  to  desig- 
nated scenic  areas. 
Scenic  easements  may  be 
enacted  on  subdivisions 
to  protect  certain  views. 


In  the  past,  the  state  has 
been  considered  exempt 
from  local  regulations  on 
state-owned  land,  but  a 
recent  court  decision  sug- 
gests that  to  do  so,  a  pro- 
ject must  serve  an  over- 
riding public  interest.  Utili- 
ties must  petition  the 
Public  Util'ties  Commis- 
sion before  condemning 
land.  Under  RIGLTitle  45- 
53,  the  state  may  override 
local  zoning  for  low  and 
moderate  income  housing 
in  towns  with  less  than 
10%  of  their  housing  in  the 
affordable  range. 


19  VSA  Chapter  25,  the 
Scenic  Road  law,  allows 
the  state  to  designate 
state  highways  as  scenic; 
this  has  only  been  used  in 
a  couple  of  cases.  Act  250 
reviews  aesthetic  impacts 
of  all  major  projects  or 
sites  higher  than  a  certain 
elevation. 


All  state  projects  and 
ma)or  developments  must 
receive  Act  250  approval 
(lOVSA  sect.  6001-6091) 
which  considers  criteria 
towns  are  not  authorized 
to  review.  Through  Act 
248,  a  separate  process, 
utilities  must  petition  for 
state  permits. 
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ROWTH  MANAGEMENT  REGULATION 


Growth  management  regulations  control  a  community's  expansion  by  govem- 
ing  where  and  when  development  may  occur.  -^^ 


Regulation 


XPLANATION 


DVANTAGES 


Disadvantages 


Service  Limits: 

Infrastructure  extension  is  limited  to  a 

specified  geographic  region. 


Installation  of  infrastructure — such  as 
sewers  and  roads — stimulates  growth; 
conversely,  service  limits  curtail  devel- 
opment in  unsettled  areas.  Service  lim- 
its work  as  well  as  the  town's  willing- 
ness to  enforce  them. 


•  Works  well  if  the  community  has  the 
ability  to  make  a  decision  and  adhere  to 
limits  it  has  set 


•  Developers  sometimes  sue  communi- 
ties that  refuse  to  extend  services 
beyond  set  limits 


Adequate  Facility  Rules: 
The  ability  of  public  utilities  and  agen- 
cies to  provide  for  the  needs  of  the  pro- 
posed development  are  assessed. 
Facilities  considered  may  include 
water  supply,  sewerage,  roads, 
schools,  fire  and  police  protection, 
transportation,  and  recreation  or  open 
space.  This  may  be  determined  by  a 
capital  improvement  program,  a  plan 
which  details  the  service  enhance- 
ments a  municipality  plans  to  provide  in 
the  future. 


Adequate  facility  rules  can  be  part  of  an 
effective  growth  management  strategy. 


•  Creates  incentives  for  developers  to 
build  on  serviced  land,  and  may  contain 
sprawl 

•  When  combined  with  local  compre- 
hensive plan,  can  protect  important 
resources  and  guide  growth 

•A  capital  program  is  less  subject  to 
variances  and  changes  than  zoning  reg- 
ulations 


•  Require  sufficient  technical  expertise 
and  considerable  administrative  capaci- 
ty, which  small  communities  sometimes 
lack. 
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Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


In  the  past,  a  municipality 

Some  towns  have 

Towns  have  limited 

Under  RSA  52:1  village 

Under  RIGL  45-24- 

Services  limits  are  diffi- 

was authorized  to  enact 

imposed  geographic  lim- 

authority to  impose  ser- 

districts with  fixed  geo- 

33(A)(3), communities 

cult  to  impose  because  a 

sewer  avoidance  policy 

its  to  the  provision  of 

vice  limits. 

graphic  boundaries  may 

may  consider  the  avail- 

project may  install  its 

which  established  a  geo- 

municipal services,  but 

be  created  for  fire  con- 

ability of  infrastructure 

own  on-site  water  and 

graphic  limit  to  sewer 

not  many. 

trol,  water  supply,  sew- 

and public  services  in 

sewer  with  permission 

extensions — e.g.  Sims- 

ers,  roads,  streetlights. 

allowing  development. 

from  the  town. 

bury. 

parks  and  emergency 
services.  Service  limits 
may  be  imposed  along 
these  lines. 

For  example,  decisions  to 
extend  sewers  into  low- 
lying  coastal  areas  have 
considered  environmen- 
tal impacts  as  well  as 
cost.  Service  limits  have 
been  used  but  only  occa- 
sionally. 

CGS  8-25,  which  regu- 

Under 12  MRSA  sect.  681- 

Under  MGL  Chapter  40A, 

Under  RSA  674:22,  munic- 

Under RIGL  45-24- 

Vermont  Act  250  requires 

lates  the  subdivision  of 

689,  the  Land  Use  Regula- 

Section 9,  towns  may 

ipalities  may  control — but 

33(A)(3),  communities 

adequate  facilities  and 

land,  requiring  provisions 

tory  Commission  Law, 

establish  adequate  facili- 

not limit — growth  by 

consider  facility  and  ser- 

services for  projects 

be  made  for  infrastruc- 

adequate solid  waste 

ty  rules,  which  overlay 

scheduling  development 

vice  capacity  in  the 

coming  under  state 

ture,  service  needs  and 

disposal  facilities  must  be 

but  do  not  replace  envi- 

according to  the  town 

approval  process  for  new 

review.  This  may  result  in 

open  space.  Uniform 

available  before  the  com- 

ronmental ordinances. 

master  plan  and  capital 

development.  This  is 

the  developer  paying  for 

standards,  however,  have 

mission  will  approve  sub- 

This technique  has  been 

improvements  program. 

sometimes  used  as  a 

additional  facility  capaci- 

not been  set. 

divisions  and  other  major 

successful  in  dealing  with 

As  a  rule.  New  Hamp- 

basis for  a  request  for  a 

ty  or  modifying  site  plans. 

proposals.  Under  Title  30 

water,  sewage,  and  traf- 

shire's small  communities 

dedication  of  land  tor 

Under  Act  200,  towns  are 

A  MRSA  Section  4326,  the 

fic.  This  has  been  used  as 

have  not  been  able  to  use 

recreation,  open  space. 

encouraged  to  develop  a 

Comprehensive  Planning 

a  way  to  phase  growth  in 

this  technique. 

roads  or  schools;  a  phas- 

capital improvements 

and  Growth  Management 

Amherst. 

ing  of  the  projector 

program,  which  will  con- 

Act, communities  are 

negotiating  a  reconfig- 

trol when  and  where 

required  to  develop  capi- 

ured development. 

development  occurs  if  it 

tal  plans,  which  imply  a 

requires  municipal  facili- 

consideration of  the  ade- 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Phased  Growth: 

Phasing  controls  growth  of  a  communi- 
ty by  limiting  the  number  of  construc- 
tion permits  granted  each  year  or  creat- 
ing a  schedule  for  impending  develop- 
ment. Generally,  phased  growth  is 
justified  on  the  basis  of  current  or  pro- 
jected facility  capacity. 


Phased  growth  ordinances  are  more 
likely  to  be  enacted  in  times  of  prosperi- 
ty than  in  economic  downturns,  when 
any  kind  of  growth  is  attractive. 


•  Pace  of  development  can  be  tied  to  the 
capacity  of  the  community  to  provide 
infrastructure  and  services 


•  May  slow  the  pace  of  development, 
however,  cumulative  impact  the  same:  a 
net  loss  of  open  space 

•  Restricting  supply  of  new  residential 
units  may,  in  the  short  term,  drive  up 
housing  costs,  ultimately  leading  to  gen- 
trification 

•  Project  permits  may  be  meted  out 
unfairly 

•Without state  enabling  legislation,  may 
be  subject  to  legal  challenges 

•  Requires  additional  administrative 
capacity  by  local  governments 


Moratorium: 

A  moratorium  temporarily  halts  land 
development.  Under  a  variant,  interim 
development  controls,  most  develop- 
ment is  curtailed,  but  a  small  number  of 
projects  are  allowed  to  proceed. 


Transfer  of  Development  Rights  (TDR): 
Development  rights  from  one  property 
are  transferred  to  another  property,  per- 
manently conserving  the  first  and 
increasing  the  density  of  the  second. 
Often  this  is  accomplished  by  sale 
between  landowners  within  govern- 
ment-designated sending  and  receiving 
zones.  Other  transfers  may  occur  on  a 
case-by-case  basis  between  properties 
owned  by  different  landowners  or 
between  two  properties  owned  by  the 
same  landowner. 


TDR  can  be  an  effective  open  space 
preservation  tool,  but  requires  a  high 
degree  of  sophistication  to  be  applied 
successfully.  Property  values  or  devel- 
opment pressures  must  reach  a  critical 
mass  before  a  city  or  town  has  an 
incentive  to  create  a  TDR  system.  TDR 
can  be  especially  effective  when  used 
with  town  comprehensive  plans  and 
capital  improvement  programs. 


•  During  delay,  a  municipality  may 
undertake  more  thorough  planning, 
rewrite  ordinances,  or  build  additional 
facility  capacity 

•  Particularly  useful  as  a  way  to  buy 
time  to  adopt  more  effective  growth 
controls  in  areas  already  confronting 
considerable  development  pressure 


•  Conservation  restrictions  are  placed 
on  open  space  land  with  no  outlay  from 
government  or  nonprofit 

•  Within  sending  zones,  continuous 
tracts  of  open  space  for  public  use  are 
created  or  a  forest  land  base  is  main- 
tained 

•  Growth  can  be  redirected  from  rural 
areas  to  urban  and  suburban  areas  if 
multi-town  systems  are  allowed 


•  Development  pressure  deferred  but 
not  resolved 

•  Restrictions  on  construction  may  drive 
up  the  price  of  those  lots  on  which  con- 
struction is  permitted 

•  May  divide  the  community  into  fac- 
tions, making  cooperation  among  busi- 
nesses, residents  and  local  officials  less 
likely  in  the  future 

•  Can  reduce  a  community's  ability  to 
control  development  in  the  immediate 
future  as  developers  seek  exemption 
under  grandfather  clauses 

•  Community  must  be  able  to  present 
reasonable  justification 

•  Often  provoke  legal  challenges 

•  Complicated  at  many  levels 

•  Often  difficult  to  create  sending  and 
receiving  zones,  due  to  number  of  fac- 
tors which  must  be  considered  and 
reluctance  of  residents  to  accept  desig- 
nations 

•  Criteria  must  be  established  to  calcu- 
late value  of  development  rights,  a  value 
which  shifts  with  the  market 

•  Before  development  can  occur,  a 
match  must  be  made  between  property 
owners  within  zones  and  a  deal  struck 
that  is  agreeable  to  both  sides 

•  Public  may  not  understand  the 
approach  believing  that  granting  devel- 
opers density  bonuses  increases  their 
profitability  at  taxpayer's  expense 
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Several  towns  have 
enactsd  limits  on  the 
number  of  building  per- 
mits issued  per  year; 
these  ordinances  were 
struck  down  by  the  court. 
However,  phased  growth 
could  be  legally  defensi- 
ble if  it  were  based  on  a 
town  comprehensive 
plan,  capital  improvement 
program,  soil  analysis 
and  sewer  avoidance  pol- 
icy. 

Connecticut  allows  mora- 
toria  on  new  permits 
pending  infrastructure 
and  facility  expansion  or 
the  adoption  of  new  zon- 
ing regulations.  A  morato- 
rium imposed  by  West- 
port  was  upheld  by  the 
courts. 


Under  their  police  pow- 
ers, Maine  cities  and 
towns  may  manage 
growth  by  limiting  resi- 
dential permits,  control- 
ling tne  rate  at  which  a 
development  is  built,  or 
limiting  sewer  extensions. 
A  number  of  communities 
have  used  phased  growth 
plans  to  guide  develop- 
ment in  their  growth  and 
rural  districts. 


The  Land  Use  Regulatory 
Commission  and  some 
communities  within  its 
jurisdiction  have  the 
authority  to  enact  mora- 
toria.Title30AMRSA 
Section  4356  requires  that 
communities  impose 
moratoria  only  if  needed 
to  increase  infrastructure 
capacity  or  develop  a 
new  comprehensive  plan. 
Used  frequently  in  the 
boom  years  of  the  late 
1980's. 


Under  MGL40A,  towns 
may  enact  phased 
growth  bylaws.  Several 
towns  have  adopted 
phased  growth  plans, 
most  of  which  remain 
legally  untested;  but 
Chilmark's  was  sustained 
by  the  Massachusetts 
Supreme  Judicial  Court. 
Methods  include  rate 
caps,  development 
scheduling  and  adequate 
facility  rules. 

Under  MGL  Chapter  40A, 
municipalities  may  enact 
moratoria  on  construction 
while  service  capacity  is 
increased,  a  new  master 
plan  developed  or  new 
zoning  regulations  draft- 
ed. 


RSA  674:  (21,22)  allows 
towns  with  master  and 
capital  improvement 
plans  to  time  or  phase 
development  based  on  a 
growth  management  pro- 
gram. These  tools  have 
been  used  by  many 
municipalities. 


New  Hampshire  state  law 
doesn't  authorize  towns 
to  impose  moratoria. 
Under  674:23,  towns  may 
enact  interim  growth  reg- 
ulations. 


Through  the  subdivision 
approval  process,  towns 
may  control  the  rate  at 
which  a  particular  devel- 
opment is  built  by  limiting 
the  number  of  municipal 
permits  it  receives  in  a 
given  time  period.  This 
has  not  been  done  on  a 
townwide  basis,  although 
some  towns  have  pro- 
posed limiting  the  number 
of  permits  granted  annu- 
ally in  their  comprehen- 
sive plans. 

In  1986,  the  U.S.  District 
Court  struck  down  a  1983 
building  moratorium  in 
the  town  of  Johnston.  The 
decision  enumerated 
three  conditions  under 
which  a  moratorium  is 
valid:  1)a  problem  or 
emergency  must  exist 
which  needs  time  to  be 
resolved;  2)  the  moratori- 
um must  be  part  of  a  plan 
to  remedy  the  problem; 
and  3)  the  moratorium 
must  be  of  a  specific  rea- 
sonable duration. 


Not  specifically  enabled. 
Some  communities  limit 
the  number  of  building 
permits  issued  each 
year — e.g.,  Lincoln  and 
Underbill.  Other  towns 
manage  growth  by  phas- 
ing development  or  sewer 
extensions — e.g..  Middle- 
bury. 


Not  specifically  autho- 
rized or  prohibited  by 
state  law.  Under  interim 
zoning  laws  (4411),  some 
towns  have  adopted 
moratoria,  but  these 
remain  legally  untested. 


CSG  8-2  enables  towns 
and  groups  of  towns  to 
create  TOR  systems,  but, 
for  the  most  part,  this  has 
not  been  done. 


Two  towns  have  tried  to 
implement  TDR  programs, 
and  several  have  pro- 
posed them  in  their 
growth  management 
plans  as  a  way  to  encour- 
age development  in  des- 
ignated growth  areas.  In 
the  unorganized  territory, 
the  Land  Use  Regulatory 
Commission  does  not 
have  the  authority  to  use 
TDRs. 


Under  MGL  Chapter  40A, 
towns  may  enact  transfer 
of  development  right 
bylaws,  allowing  density 
bonuses  to  be  exchanged 
for  conservation  restric- 
tions. A  number  of  towns 
have  done  so,  although 
TDR  systems  are  not 
widespread. 


Under  RSA  674:21,  towns 
are  authorized  to  pass 
transfer  of  development 
right  ordinances,  but  very 
few,  if  any,  have  done  so. 


RIGL45-24-33(B)(2) 
enables  municipalities  to 
establish  TDR  systems. 


24  VSA,  Chapter  117,  Sec- 
tion 4407(16)  enables 
towns  to  create  TDR  sys- 
tems with  sending  and 
receiving  zones.  The 
technique  has  not  been 
widely  used,  as  the  send- 
ing and  receiving  zones 
are  difficult  to  establish. 
The  town  of  Warren  has  a 
TDR  system  between 
agricultural  and  ski  areas. 
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Local  Environmental  Ordinances: 
Localities  may  regulate  development  in 
environmentally  sensitive  areas  such 
as  floodplains,  wetlands,  watersheds 
and  overlay  zones.  Considerations 
include  environmental  impacts  of  pro- 
posed development,  mitigation  mea- 
sures, and  review  of  alternatives. 


The  local  regulation  of  wetlands,  flood- 
plains  and  shore  setbacks  in  many  New 
England  states  is  quite  strong  and  often 
has  a  positive  impact  on  open  space 
preservation.  Effectiveness  depends  on 
the  provisions  of  the  law  and  the  local 
willingness  and  capacity  to  enforce 
them. 


•  Local  monitoring  likely  to  be  more 
comprehensive  than  that  of  state 

•  Developers  more  likely  to  adhere  to 
environmental  rules  and  open  space 
standards  locally  established  and 
enforced 

•When  intervention  occurs,  apt  to  be 
early 


•  Enabling  legislation  varies  in  strength 
from  state  to  state  and  program  area  to 
program  area 

•  Local  interpretation  and  enforcement 
may  vary  widely 

•  Municipality  must  have  political  will 
and  administrative  capacity  to  enforce 
local  regulations 

•  Municipalities  may  be  reluctant  to  add 
new  environmental  regulations  to  an 
already  complicated  regulatory  struc- 
ture 

•  Municipalities  unlikely  to  adopt  regula- 
tions stricter  than  state's  because  of  the 
cost  of  establishing  and  enforcing  them 


Critical  Environmental  Areas  (CEAs): 
Environmentally  sensitive  areas  are 
delineated  and  protected  from  unregu- 
lated development.  Land  use  in  these 
regions  requires  an  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)  before  it  can  be 
approved. 


CEAs  are  used  in  some  New  England 
states,  although  not  widely.  A  desirable 
device  for  protecting  fragile  areas. 
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UnderCGS,  Sect.  22a-36 
through  22a-45,  munici- 
palities must  create  local 
inland  wetlands  commis- 
sions which  regulate  the 
town's  wetlands  under 
the  guidance  of  the 
Department  of  Environ- 
mental Protection.  Local 
regulations  may  be  more 
stringent  than  the  state's. 
Tidal  wetlands  are  regu- 
lated directly  by  the  state. 
Under  CSG  25-84  through 
25-94,  a  municipality  may 
manage  flood  and  erosion 
control  systems. 


Under  Title  38  MRSA, 
Section  438-A  and  439-A, 
municipalities  which  have 
met  specified  require- 
ments are  allowed  to 
adopt  stricter  regulations 
for  shoreline  zoning  and 
certain  wetlands  and 
aquifers.  Very  few  have 
been  approved. 


Under  home  rule  powers, 
cities  and  towns  in  Mass- 
achusetts have  authority 
to  enact  a  variety  of  envi- 
ronmental regulations. 
MGL131  Sect.  40,  the 
Wetlands  Protection  Act, 
enables  localities  to  pass 
ordinances  (in  accor- 
dance with  state  regula- 
tions) to  protect  wet- 
lands, floodplains  and 
aquifers. 


RSA  674:21  enables—but 
does  not  mandate — cities 
and  towns  to  enact  local 
environmental  ordi- 
nances. These  are  often 
quite  effective,  particular- 
ly overlays  for  wetlands, 
floodplains,  and  shore 
setbacks.  Environmental 
ordinances  maybe 
enacted  under  RSA  675:3, 
Zoning  Authority,  and  are 
in  most  municipalities. 


State  DEM  regulates 
freshwater  wetlands, 
aquifers  and  septics.  The 
Coastal  Resources  Man- 
agement Council  has 
jurisdiction  over  the 
coastal  zone  and  inland 
activities  that  affect  the 
coastal  zones.  Municipal- 
ities may  protect  ground, 
surface  and  subsurface 
water  resources,  enact- 
ing, ifthey  desire,  more 
stringent  regulations  than 
those  of  the  state.  Some 
towns  have  enacted 
floodplain  ordinances. 


Under  24  VSA  Section 
4407(9),  localities  may 
regulate  floodplains. 
Most  towns  have  enact- 
ed floodplain  zoning  to 
meet  insurance  require- 
ments. Under  24  VSA 
4411,  municipalities  are 
allowed  to  regulate 
shorelands. 


Public  Act  79-535  man- 
dates special  review  for 
state-designated  wet- 
lands and  coastal  areas. 
The  DEP  has  identified 
and  protected  sensitive 
aquifers,  creating  Aquifer 
Protection  Areas.  Regula- 
tion is  done  by  the  towns. 


Landowners  may  volun- 
tarily register  their  land  in 
the  Critical  Areas  Reg- 
istry Program.  Under  Title 
38  MRSA  Sect.  480-1, 
state  mappings  of  fragile 
mountain  areas,  freshwa- 
ter wetlands  and  signifi- 
cant wildlife  habitat  are 
provided  to  towns  to 
assist  in  protection  activi- 
ties. Bald  Eagle  nesting 
sites  are  mapped  and 
regulated. 


Under  MGL  Chapter  21, 
the  Executive  Office  of 
Environmental  Affairs 
(EOEA)  has  designated 
Areas  of  Critical  Environ- 
mental Concern  (ACECs) 
where  MEPA  review  is 
required.  Massachusetts 
has  also  founded  five 
ocean  sanctuaries  (Cape 
Cod,  Cape  Cod  Bay,  the 
Cape  and  the  Islands, 
North  Shore,  and  South 
Essex)  which  are  protect- 
ed by  state  regulations. 
The  Cape  Cod  Commis- 
sion Act  authorizes  the 
creation  of  Districts  of 
Critical  Planning  Concern; 
projects  in  these  areas 
are  reviewed  carefully. 


Under  RSA  483-A:7, 
municipalities  may  desig- 
nate "prime  wetlands" 
which  are  regulated  by 
the  state  Wetlands 
Board. 


None. 


Act  250  reviews  impacts 
in  a  number  of  different 
critical  areas,  including 
high  elevations,  critical 
habitats  and  natural 
areas.  The  Agency  of 
Natural  Resources  used 
to  operate  a  Fragile  Areas 
Registry  for  sites  of  envi- 
ronmental significance  or 
importance  to  endan- 
gered wildlife,  which  is 
now  inactive  due  to  bud- 
getary constraints. 
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Conservation  Commissions: 
Commissions  are  convened  to  oversee 
a  community's  natural  resources. 


Conservation  commissions  are  common 
in  the  New  England  states.  Their  effec- 
tiveness varies  with  the  composition  of 
the  committee.  Well-educated  and  well- 
managed  conservation  commissions 
can  be  very  effective,  particularly  when 
they  work  closely  with  the  planning 
board. 


•  Offer  advice  on  natural  resource  pro- 
tection and  open  space  conservation  to 
town  meetings,  planning  and  zoning 
boards,  and  municipal  agencies 

•  Activities  may  include  conducting 
resource  inventories,  helping  to  lever- 
age state  and  federal  grants,  and 
acquiring  land  and  development  rights 

•  Focus  on  coastal  and  Inland  wetland 
bylaws  helps  to  protect  these  areas 


•  Usually  only  have  advisory  power 

•  Effectiveness  varies  with  abilities  and 
influence  of  board  members,  many  of 
whom  lack  technical  expertise 

•  As  boards  struggle  to  administer  com- 
plicated state  environmental  regula- 
tions, the  less  pressing  issues  of  open 
space  acquisition  and  management  are 
often  deferred. 


State/Regional  Review: 
Government  agencies  or  regional  orga- 
nizations can  require  permit  review 
and/or  environmental  impact  assess- 
ments for  specific  types  of  projects  or 
development  in  special  areas.  After  this 
evaluation,  the  agency  may  require  that 
the  project  be  scaled  back  or  that  the 
builder  adopt  measures  to  mitigate 
environmental  damage. 


State  or  regional  review  helps  to  protect 
the  environment,  but  is  usually  not 
geared  toward  open  space  preserva- 
tion. If  land  preservation  objectives  are 
brought  into  consideration,  governmen- 
tal review  does  increase  the  likelihood 
that  open  space  will  be  included  in  the 
final  project  design.  Land  use  decisions 
have  traditionally  been  made  at  the 
local  level,  yet  many  projects  have 
impacts  beyond  the  boundaries  of  the 
town. 


•  Allow  all  those  affected  to  participate 
in  decision-making  process,  protecting 
entire  region  from  developments  that 
harm  the  environment,  consume  open 
space,  or  mar  scenic  views 

•When  land  preservation  objectives 
articulated  in  review  criteria,  develop- 
ers much  more  likely  to  include  open 
space  in  their  proposals 

•  Early  review  allows  developer  time  to 
modify  project  to  fulfill  state  goals  or 
regulations 

•  A  few  projects  with  high  environmen- 
tal or  infrastructure  costs  may  be  halted 
completely 


•  Many  reviews  are  limited  to  gathering 
information  and  making  recommenda- 
tions 

•  May  duplicate  or  override  town  per- 
mitting or  site  plan  review  process,  cre- 
ating a  sense    that  town  desires  are 
not  being  considered 

•  Development  stalled  during  an  often 
lengthy  review  process  adds  to  project 
costs 
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CGS  7-131A  enables  locali-    Conservation  commissions, 
ties  to  create  conservation    which  have  only  advisory 
commissions.  These  bodies   powers,  are  common  in 
conduct  resource  invento-     Maine. 
ries,  acquire  open  space 
lands,  and  often  work  with 
wetland  agencies.  Some- 
times they  have  assumed 
the  regulatory  power  of 
inland  and  wetland  water- 
way authorities. 


Under  CGS  Section  22A-1b, 
the  Connecticut  Environ- 
mental Protection  Agency 
requires  environmental 
impact  statement  (EIS)  for 
all  state  projects.  Under  the 
state  law  that  establishes 
regional  planning  agen- 
cies, zone  changes  within 
500'  and  subdivisions  with- 
in a  certain  distance  of  or 
straddling  town  boundaries 
must  be  referred  to  state 
planning  review. 


Under  MRSA  Title  38,  Sect. 
481-490,the  Site  Location 
of  Development  Act,  the 
Board  of  Environmental 
Protection  reviews  devel- 
opment projects  of  certain 
sizes,  types  or  sites  for 
environmental  impacts. 


Under  MGL  Chapter  40, 
Sect.  8C,  towns  may  estab- 
lish conservation  commis- 
sions to  protect  natural  and 
watershed  areas.  Under 
Chapt.  131,  Sect.  40,  con- 
servation commissions  are 
charged  with  administering 
the  state  Wetlands  Protec- 
tion Act  and  local  environ- 
mental ordinances,  as  well 
as  inventorying  local 
resources  and  acquiring 
and  managing  open  space. 


MGL  Chapt.  30,  Sections 
61-62,  the  Massachusetts 
Environmental  Policy  Act 
(MEPA),  mandates  review 
by  the  Executive  Office  of 
Environmental  Affairs 
(EOEA)  for  all  projects 
requiring  state  permits  or 
using  state  funds;  after  this 
review,  EOEA  may  require 
an  Environmental  Impact 
Report  (EIR).  Under  Chap- 
ter 91,  Section  12,  the 
Department  of  Environmen- 
tal Quality  reviews  devel- 
opment in  or  on  rivers, 
streams  and  Great  Ponds 
(a  pond  larger  than  10 
acres).  The  Cape  Cod  Com- 
mission and  the  Martha's 
Vineyard  Commission — 
regional  land  use  agencies 
created  by  special  legisla- 
tive act — require  reviews 
for  certain  sites  or  types  of 
development.  In  addition, 
through  MGL  Chapter  40, 
Section  41,  cities  and  towns 
may  form  voluntary  multi- 
community  review  systems 
to  influence  each  other's 
land  use  decisions. 


Under  RSA  36- A,  most  New 
Hampshire  communities 
have  established  conser- 
vation commissions.  These 
advisory  bodies  inventory 
natural  resources,  and  may 
also  oversee  the  manage- 
ment of  floodplains,  town 
forests  and  other  natural 
resources  (except  agricul- 
tural land).  In  addition,  they 
may  acquire  open  space, 
often  with  grants  from  the 
federal  Land  and  Water 
Conservation  Fund.  Local 
wetland  ordinances,  which 
in  many  cases  are  tougher 
than  state  laws,  are  admin- 
istered by  the  planning 
boards. 

New  Hampshire  has  no  for- 
mal mitigation  policies. 
However,  a  number  of  land 
uses  require  state  review 
for  certain  sites  or  projects. 
RSA  485-A,  aims  to  mini- 
mize adverse  impacts  on 
wetlands  by  requiring  state 
approval  for  filling  and 
dredging  wetlands.  RSA 
485-A-17  creates  pollution 
control  regulations  which 
review  erosion  control  and 
sedimentation  for  projects 
larger  than  100,000  square 
feet. 


Under  RIGL  45-35,  towns 
may  create  conservation 
commissions,  and  many 
have  done  so.  These  orga- 
nizations assist  the  plan- 
ning board  by  providing 
expert  advice  on  natural 
resources  and  open  space 
preservation.  Some  have 
helped  to  establish  local 
land  trusts. 


Since  1977,Title  24  VSA 118 
enables  localities  to  create 
conservation  commissions, 
of  which  there  are  an 
increasing  number  in  Ver- 
mont. They  operate  in  an 
advisory  role  to  the  plan- 
ning commission:  conduct- 
ing resource  inventories, 
making  recommendations 
about  open  space  acquisi- 
tion and  preservation,  and 
acquiring  and  managing 
land. 


The  Coastal  Resources 
Management  Council  regu- 
lates all  development  with- 
in Rhode  Island's  coastal 
zone.  State  DEM  reviews 
wetlands  and  septic  pro- 
jects. Under  the  Zoning 
Enabling  Act,  a  notice  must 
be  sent  to  a  water  depart- 
ment or  agency  for  devel- 
opment proposed  for  within 
2000'  of  water  resources  or 
watersheds. 


Vermont  Act  250  creates 
and  empowers  9  District 
Environmental  Commis- 
sions to  review  proposed 
developments  over  a  cer- 
tain size  or  in  sites  of  over 
2500'  elevation.  A  project's 
predicted  impact  on  the 
environment  and  municipal 
services  are  measured 
against  10  criteria  as 
established  in  the  statute, 
including  environmental 
concerns,  infrastructure 
impacts  and  consistency 
with  local  or  regional  plans. 
State  agencies  also  issue 
permits  for  specific  land 
uses  such  as  waste  dis- 
charge, water  withdrawal 
and  on-site  septic  systems. 
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REGULATION 


Explanation 


Advantages 


Disadvantages 


Coastal  Zone  Management: 

Since  1972,  under  the  Coastal  Zone  Man- 

• Shoreline  buffer  zones  can  reduce 

Under  the  federal  Coastal  Zone  Manage- 

agement Act,  the  federal  government 

price  of  conservation  easements  over 

ment  Act,  states  are  encouraged  to  pre- 

has worked  to  establish  a  system  of 

those  areas 

pare  and  implement  management  plans 

coastal  management  programs.  Each  of 

for  their  coastal  regions.  These  plans 

the  New  England  States — except,  for 

often  employ  special  districts  and  land- 

obvious  reasons,  Vermont — has  a  feder- 

use regulations. 

ally  approved  coastal  zone  management 
program.  For  CZM  programs  to  be  most 
effective  they  should  have  specific 
authorizing  statutes  and  be  used  in  con- 
junction with  other  state  programs. 
Presently,  state  CZM  programs  touch 
only  peripherally  on  open  space,  but  as 
the  link  between  land  use  and  pollution  is 
more  clearly  drawn,  open  space  conser- 
vation may  come  into  focus. 

Exactions  and  special  taxes  are  financial  mechanisms  that  shift  the  burden  of 
providing  public  amenities  or  infrastructure  from  the  public-at-large  to  those 


Dedications:  Many  cities  and  towns  have  requested        •  Provides  parks  and  open  space  at  no 

As  a  condition  of  obtaining  subdivision       that  new  developments  provide  dedicated    cost  to  the  town 
approval,  local  government  may  request      open  space  and  recreational  facilities  for     .  May  be  aligned  with  other  open  land  to 
that  the  developer  dedicate  a  negotiated     residents.  Payments  in  lieu  of  dedications     create  continuous  undeveloped  tracts 
portion  of  the  land  to  open  space.  are  less  common,  although  many  munici- 

palities would  like  to  have  this  option. 
Care  must  be  taken  in  devising  town  mas- 
ter plans  and  regulations  that  support  the 
provision  of  a  balance  of  open  and  recre- 
ational spaces  through  dedicated  set- 
asides.  For  example,  minimum  lot  size 
should  exclude  wetlands  so  that  open 
space  isn't  just  made  up  of  land  unable  tu 
support  public  use.  Unless  dedicated  set- 
asides  link  up  to  other  protected  areas, 
they  should  be  individually  owned  and 
maintained,  subject  to  conservation 
restrictions  enforced  by  homeowner 
associations.  This  avoids  burdening 
municipalities  and  nonprofits  with  the 
task  of  managing  a  series  of  small,  uncon- 
nected lots. 


•  Developers  may  set  aside  least  valuable 
or  unusable  portion  of  their  land  which 
may  not  be  appropriate  for  recreational 
use  or  poses  health  and  safety  risks 

•  May  primarily  benefit  those  living  in  the 
development  with  the  town  assuming  a 
management  expense  not  benefiting  the 
public  at  large 

•  Dedicating  portions  of  building  lots  cre- 
ates isolated,  unconnected  open  land 

•  Fragmented  open  space  may  not  fulfill 
conservation  objectives  and  is  difficult  to 
manage 
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Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


Under  Public  Act  79-525, 

Title  38  MRSA,  Sections 

Massachusetts  Coastal 

The  federally  approved 

Rhode  Island's  Coastal 

Vermont,  being  inland. 

the  Coastal  Area  Man- 

435-446, the  Mandatory 

Zone  Management  pro- 

New Hampshire  Coastal 

Resources  Management 

has  no  coastal  zone  man- 

agement Act,  the  state 

Shoreline  Zoning  Act, 

gram  does  not  create 

Program,  administered  by 

Council  monitors  and 

agement  program.  Shore- 

seeks to  coordinate  local 

guides  municipal  regula- 

new regulations,  rather  it 

the  Office  of  State  Plan- 

approves all  development 

line  management,  howev- 

and state  coastal  land 

tion  of  the  coastal  area, 

knits  together  three  exist- 

ning, consists  of  coastal 

in  the  area  Within  200  feet 

er,  is  very  strong,  allow- 

use regulations  and  pro- 

which is  considered  to  be 

ing  environmental  laws  in 

applications  of  statewide 

of  all  coastal  features. 

ing  municipalities  to 

grams.  Coastal  towns 

up  to  250  feet  from  the 

its  activities:  The  Wet- 

statutes. These  are  often 

The  Council  is  composed 

create  setback  and  buffer 

may  develop  their  own 

high  water  mark.  Maine's 

lands  Protection  Act 

more  restrictive  than  fed- 

of appointed  and  ex  offi- 

requirements, shoreline 

coastal  and  harbor  man- 

federally approved  CZM 

(MGLChapt.  131,  Sect. 

eral  regulations,  and 

cio  members.  The  Council 

zoning  and  viewshed  pro- 

agement plans  in  compli- 

program is  coordinated 

40),  Coastal  Wetlands 

some  have  been  modified 

now  requires  cities  and 

tection. 

ance  with  state  policy. 

by  the  State  Planning 

Restriction  Act  (MGL 

to  better  address  coastal 

towns  to  develop  water- 

Tidal wetlands  are  regu- 

Office (SPO),  and 

Chapt130,  Sect.  105),  and 

needs  and  problems.  In 

front  and  harbor  manage- 

lated by  DEP. 

enforced  by  the  Depart- 

Area of  Critical  Environ- 

several cases,  the  Land 

ment  plans. 

ment  of  Environmental 

mental  Concern  regula- 

Conservation Investment 

Protection  (DEP).  Maine 

tions.  The  CZM  program 

Program  has  worked  with 

Geological  Survey  assists 

has  recently  conducted  a 

the  Great  Bay  Estuarian 

SPO  and  DEP  by  provid- 

study which  correlated 

Reserve  Program  to  pro- 

ing scientific  information 

the  impact  of  land  use 

tect  important  coastal 

on  coastal  processes  and 

patterns  on  bay  and  estu- 

parcels. 

geology,  most  frequently 

ary  pollution. 

sand  dunes  and  wet- 

lands. 

CGS  8-25  enables  towns 
to  require  developers  to 
dedicate  open  space  as  a 
condition  of  subdivision 
approval.  This  was 
upheld  by  the  Connecti- 
cut courts.  Payment  in 
lieu  of  dedication  is  only 
allowed  if  the  beneficia- 
ries are  limited  to  subdivi- 
sion residents. 


Title  30  A  MRSA  Section 
4354  authorizes  localities 
to  require  developers  to 
exact  off-site  improve- 
ments, including  dedicat- 
ed open  space;  very  few 
towns  have  done  this. 
The  Department  of  Envi- 
ronmental Protection  has 
exempted  developments 
of  200  acres  or  more  from 
environmental  review  and 
allowed  increased  densi- 
ty in  return  for  a  perma- 
nent dedication  of  half 
the  parcel  to  open  space. 


Under  MGL  Chapter  41, 
all  set-asides  are 
required  to  be  voluntary, 
usually  by  an  agreement 
negotiated  between  town 
and  developer.  MGL 
Chapter  40A,  Sections 
allows  towns  to  grant 
density  bonuses  in 
exchange  for  extra 
amenities  such  as  open 
space  or  affordable  hous- 
ing. Boston's  linkage  plan 
requires  housing  gifts  for 
new  commercial  ven- 
tures; the  city  accepted 
payment  in  lieu  of  this 
dedication. 


Under  RSA  674:36,  towns 
may  enact  regulations 
that  require  developers  to 
set  aside  open  space  for 
use  by  subdivision  resi- 
dents. 


Dedications  are  enabled 
under  subdivision  laws  if 
there  is  a  clear  connec- 
tion between  the  dedica- 
tion and  a  public  benefit. 
Many  towns  require  open 
or  recreational  space 
dedications. 


24  VSA  Section  4417  (5) 
enables  towns  to  require 
recreational  land  of  up  to 
15%  of  the  area  of  the 
parcel.  It  is  generally  the 
larger,  more  sophisticat- 
ed towns  that  use  dedica- 
tions. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Impact  Fees: 

Governments  assess  fees  to  a  developer 
to  help  pay  for  infrastructure  and  public 
amenities  necessitated  by  new  develop- 
ment. Impact  fees  can  be  applied  to  off- 
site  as  well  as  on-site  services. 


While  impact  fees  are  used  with  some 
frequency,  they  are  often  legally  untest- 
ed. They  are  usually  used  in  towns  that 
have  already  experienced  considerable 
development.  Maine,  New  Hampshire 
and  Vermont  have  enacted  legislation 
enabling  municipalities  to  charge  impact 
fees. 


•  More  sophisticated  method  of  compen- 
sating for  impacts  than  land  set-asides 

•  Shifts  the  burden  of  payment  for  infra- 
structure from  taxpayer  to  developer 

•  May  slow  growth  in  areas  without  ser- 
vices, redirecting  it  to  settled  regions. 


•Town  may  not  have  the  authority  to 
charge  an  impact  fee 

•  In  some  states,  impact  fees  have  been 
found  to  be  an  illegal  tax 

•  Determining  amount  of  fee  is  complex, 
requiring  expertise  and  significant  staff 
time 

•  Both  ordinances  and  fee  structures 
must  be  crafted  to  withstand  legal  chal- 
lenge 

•  May  discourage  economic  develop- 
ment or  provision  of  affordable  housing 


Current  Use  Valuation: 
Tax  assessments  for  qualifying  land  are 
based  on  current  use  rather  than  devel- 
opment potential.  Eligible  landowners 
possess  property  in  agricultural  and  for- 
est districts  established  by  state  legisla- 
tion or  successfully  petition  for  prefer- 
ential taxation  on  a  case-by-case  basis. 
Often,  a  penalty  is  assessed  when 
enrolled  property  is  converted  to  anoth- 
er use.  This  may  be  a  rollback  tax  —  the 
sum  of  the  differences  between  full  and 
current  use  assessments  over  the  period 
of  enrollment  —  or  a  land  use  change 
tax  —  some  proportion  of  the  full  value 
of  the  property.  In  addition,  many  current 
use  assessment  programs  require  that 
landowners  give  the  municipality  first 
right  of  refusal  if  the  property  goes  up 
for  sale. 


Current  use  valuation  is  widely  used  in 
the  New  England  states;  however,  it  is  a 
temporary  measure,  effective  only  as 
long  as  the  landowner  chooses  to 
remain  in  the  program.  In  states  which 
include  a  right  of  first  refusal  for  munici- 
palities, current  use  valuation  programs 
have  been  somewhat  more  successful  in 
preventing  the  conversion  of  open 
space.  Even  so,  only  a  small  number  of 
cities  and  towns  have  had  the  where- 
withal to  exercise  this  option.  If  this 
option  is  also  offered  to  a  nonprofit,  the 
odds  for  permanent  protection  increase. 


•  Reduced  tax  rates  for  farms,  forest 
areas  and  other  open  space  may 
encourage  property  owners  to  maintain 
land  in  its  undeveloped  state 

•  Lower  assessment  particularly  valuable 
for  cash-poor  farmers  or  conservation- 
minded  owners  who  otherwise  might  not 
be  able  to  refuse  developer  offers 

•  Preferential  assessment  keeps  large 
tracts  intact  while  the  land  is  enrolled  in 
program 

•  If  landowners  convert  property  to 
another  use,  penalty  for  withdrawal 
and/or  land  change  tax  can  be  dedicated 
to  a  conservation  fund 

•  Where  cities  and  towns  have  exercised 
their  right-of-first-refusal  options, 
enrolled  land  may  be  permanently  pro- 
tected 


•  Protects  open  space  only  as  long  as  it 
is  enrolled  in  the  program 

•  Landowners  can  withdraw  at  anytime 

•  Financial  inducements  for  conversion 
are  often  high,  tax  saving  yielded  from 
current  use  assessment  too  slight  to  off- 
set this 

•  May  only  assist  and  make  it  easier  for 
land  speculators  to  wait  out  economic 
downturns 

•  Towns  are  reluctant  to  adopt  because 
they  fear  reducing  a  tax  base  already 
stretched  to  fund  local  services.  (Ver- 
mont, reimburses  municipalities  for  prop- 
erties in  their  jurisdictions  assessed  at 
use  value.) 

•  Cities  and  towns  with  right  of  first 
refusal  often  unable  or  unwilling  to  pur- 
chase properties  when  they  come  on  the 
market 
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Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


Connecticut:  No  enabling 
legislation. 


Under  Title  30  A  MRSA 
Section  4354,  towns  may 
charge  impact  fees  to  pay 
for  services  to  a  new 
development  such  as  sew- 
ers, water  mams,  fire  pro- 
tection, roads  and  open 
space.  Increasingly  com- 
mon in  comprehensive 
plans  created  under  CPLU- 
RA,  especially  in  towns  that 
have  already  experienced 
considerable  development. 


Under  CSG  12-107, 
landowner  may  apply  to  the 
municipal  tax  assessor  to 
have  land  classified  as 
farmland,  forest  land  or 
open  space  and  thus 
assessed  at  a  lower  value. 
A  penalty  tax  is  imposed  for 
sale  or  conversion  within 
10  years  of  classification  as 
forest,  agricultural  or  open 
space  land. 


Under36  MRSA  1101-1121, 
the  Farm  and  Open  Space 
Tax  Law,  farmers  may 
apply  to  local  tax  assessors 
for  use  valuation  of  their 
property.  Title  36  MRSA 
Subchapter  ll-A,  Sections 
571-584-A,  the  Tree  Growth 
Tax  Law  mandates  that  all 
forest  parcels  greater  than 
500  acres  be  assessed  at 
current  use,  and  allows 
properties  between  10  and 
500  acres  to  be  assessed  at 
current  use  on  a  case-by- 
case  basis. 


No  enabling  legislation. 
Under  the  Massachusetts 
constitution,  municipalities 
are  prohibited  from  using 
their  home  rule  powers  to 
tax.  Therefore,  an  Impact 
fee  is  considered  legal  only 
if  it  can  be  shown  to  be  a 
charge  for  a  service  that 
benefits  the  developer  to  a 
greater  degree  than  the 
public  at  large.  Through  the 
special  permit  process  or 
development  review  nego- 
tiations, towns  often 
require  developers  to  pay 
improvement  costs  them- 
selves. 

Under  MGL  Chapter  61  and 
61  A,  owners  of  forest  land, 
farmland  and  recreation  or 
open  land  may  apply  to  the 
local  tax  assessor  for  cur- 
rent use  valuation.  If  a 
property  owner  sells  or 
develops  the  land  within  10 
years  of  being  so  classi- 
fied, he  or  she  pays  a  roll- 
back tax — the  difference 
between  full  and  current 
use  assessments  over  the 
period  of  enrollment.  In 
addition,  the  property 
owner  must  give  the  town 
the  first  right  to  refuse  pur- 
chase or  the  right  to  pro- 
tect the  property  from 
development.  MGL  Chapt. 
40LRightto  Farm  Act 
authorized  the  creation  of 
Agricultural  Incentive 
Areas,  which  simplifies  the 
application  process  for 
agricultural  use  assess- 
ments and  exempts  farm- 
ers in  such  areas  from  pay- 
ment for  betterments  that 
do  not  apply  to  agriculture. 
At  the  local  level,  commu- 
nities may  classify  property 
as  open  space  for  tax  pur- 
poses, resulting  in  lowered 
assessments. 


RSA  674:21-1  &V  enables 
municipalities  that  have 
master  plans  and  capital 
improvements  plans  to 
adopt  impact  fees  as  part 
of  a  zoning  ordinance. 
These  may  be  imposed  for 
a  wide  range  of  impacts 
Including  schools,  police 
and  fire  protection,  roads, 
wastewater  treatment  and 
recreation. 


Although  several  communi- 
ties have  implemented 
impact  fees,  there  is  no 
specific  enabling  legisla- 
tion. Towns  may  require 
developers  to  pay  for 
installation  of  roads,  sew- 
ers, water  and  other  utili- 
ties. A  court  case  involving 
impact  fees  is  pending. 


UnderRSA79-A,  any  appli- 
cation from  owners  of  open 
space  that  qualifies  under 
the  rules  of  the  statewide 
Current  Use  Advisory 
Board  must  receive  a  cur- 
rent use  valuation  by  the 
local  tax  assessor.  (This  is 
not  a  local  option.)  Enroll- 
ment peaked  in  1985; 
presently  about  half  of  the 
state's  4.4  million  eligible 
acres  are  assessed  at  use 
value.  When  the  land  is 
removed  from  its  current 
use,  a  land  use  change  tax 
of  10%  of  the  full  value  of 
the  property  is  imposed. 
Under  RSA  36-A:  5  and  79- 
A:  25,  municipalities  may 
elect  to  dedicate  all  or  part 
of  the  land  use  change  tax 
to  a  conservation  fund. 


The  Farm,  Forest  and  Open 
Space  Act  of  1980  allows 
eligible  farm  and  open 
space  land  to  be  assessed 
at  its  current  use.  A  land 
change  tax  is  imposed  if 
the  property  is  withdrawn 
from  the  program.  Although 
some  landowners  do  buy 
out  of  the  program,  it  has 
kept  a  significant  amount  of 
open  space  land  in  its 
undeveloped  state. 


In  1989,  24  VSA  Section 
5200-5206  authorized  Ver- 
mont towns  to  charge 
impact  fees  if  the  town  has 
been  confirmed  by  its 
regional  planning  commis- 
sion to  be  involved  in  a 
continuing  planning 
process  and,  after  July  1, 
1992,  has  adopted  a  capital 
budget  and  program.  The 
town  may  also  accept  off- 
site  land  as  mitigation  for 
the  development.  Many 
towns  assess  fees  for 
recreation,  transportation, 
and  schools. 

Under  Title  32  VSA  Section 
3751 ,  tax  assessments  of 
agricultural  and  forest  land 
enrolled  in  the  Use  Value 
Appraisal  Program  are 
based  on  their  current  use 
The  state  reimburses 
municipalities  for  the  differ- 
ence in  valuations  for  each 
enrolled  property  within 
their  jurisdiction.  The  Farm- 
land and  Working  Farm  Tax 
Abatement  Program,  creat- 
ed under  Act  200  in  1988, 
allows  land  owned  by  farm- 
ers who  meet  certain 
income  requirements  to 
receive  use  valuation  as 
well.  If  a  property  is  offered 
for  sale  within  five  years  of 
enrollment,  the  Housing 
and  Conservation  Fund 
Board  must  be  offered  first 
right  of  refusal.  Both  pro- 
grams imposed  land  use 
change  taxes  if  an  enrolled 
property  is  converted  to 
another  use.  More  than  a 
sixth  of  the  state's  eligible 
farm  and  forest  lands  are 
enrolled. 
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Advantages 


Disadvantages 


Special  Assessment  Districts: 
Landowners  within  a  specified  dis- 
tance from  a  public  project  are 
assessed  with  a  special  tax  to  finance 
its  development  and  maintenance. 


Special  assessment  districts  are  rarely 
used  to  finance  open  space  preserva- 
tion. Rather,  they  are  used  for  infra- 
structure construction  or  environmental 
protection. 


•  Projects  may  encounter  less  political 
opposition  because  only  those  who  ben- 
efit directly  from  a  project  pay  for  it 


•  Open  space  districts  tend  to  be  creat- 
ed only  in  fairly  wealthy  communities 
because  they  add  to  the  residents'  tax 
burden 


ri.\i#iijkniawi 


Tool 


Government  Funding  Mechanisms 


Bond  Issue: 

A  government  or  government  agency 
borrows  money  promising  to  repay  the 
principal,  with  interest,  in  a  specified 
period.  Revenue  bonds  are  secured  by  a 
specific  income  stream  —  e.g.,  fees  or 
proceeds  of  a  tax  while  general  obliga- 
tion bonds  are  secured  by  the  full  faith 
and  credit  of  the  government. 


Bond  issues  raise  significant  sums  for 
open  space  and  easement  acquisition  in 
New  England  and  have  been  used  wide- 
ly and  successfully.  Some  municipalities 
have  financed  open  space  acquisition 
through  bond  issues. 


•  Raises  large  sums  quickly  which  can 
be  used  to  acquire  properties  and  ease- 
ments or  finance  grant  programs 

•  Costs  spread  over  a  relatively  long 
time 


•  Almost  always  requires  sustained 
political  effort  both  in  mounting  a  public 
relations  campaign  for  a  referendum 
and/or  in  lobbying  for  legislative  support 

•  Conservationists  must  establish  open 
space  acquisition  as  a  higher  priority 
than  other  projects  such  as  sewage 
treatment  or  toxic  waste  disposal 

•  If  authorized,  state  budget  fluctuations 
may  be  reflected  in  allocations,  making 
multi-year  programs  difficult  to  imple- 
ment 

•  Repayment  includes  debt  service, 
adding  to  the  cost  of  acquisition. 
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Under  CGS  Section  7-326, 

Watershed  districts 

Under  MGL  Chapter  80,         No  information. 

Most  special  assessment 

Under  24  VSA  Sect.  3251- 

special  districts  may  be 

established  by  the  legis- 

communities may  assess 

districts  are  for  fire  pro- 

3256, special  assessment 

created  that  have  the 

lature  may  assess  man- 

"betterment" taxes  to  a 

tection. 

districts  are  authorized 

power  to  levy  taxes  and 

agement  fees. 

subgroup  of  residents 

for  public  improvements 

issue  bonds  to  construct 

who  benefitfrom  a  public 

that  benefit  a  limited  area 

public  works,  including 

project.  Not  specifically 

of  a  municipality,  such  as 

recreational  facilities  as 

authorized  for  open 

water  and  sewer  pro- 

well as  flood  and  erosion 

space  projects,  although 

jects. 

controls.  Open  space  is 

betterment  taxes  have 

not  listed  as  a  permitted 

occasionally  financed 

application  of  the  law. 

parks. 

Since  1986,  $52  million  has 
been  authorized  for  open 
space  acquisition  under 
the  Recreation  and  Natur- 
al Heritage  Trust  Program. 
In  addition,  bonds  for  open 
space  totalling  $4.65  mil- 
lion have  been  issued 
through  special  legislative 
acts.  Localities  also 
authorize  open  space 
bond  issues. 


The  Land  for  Maine  Future 
program,  a  state  open 
space  acquisition  pro- 
gram, was  financed  by  a 
$35  million  bond  issue  in 
1987.  State  bonds  are  the 
usual  source  of  funds  for 
acquisition  of  park  proper- 
ties and  development 
facilities. 


Massachusetts  Open 
Space  bonds  of  $162  mil- 
lion in  1983  and  $500  mil- 
lion in  1987  have,  through 
a  variety  of  state  agencies 
and  programs,  purchased 
over  25,000  acres  of  unde- 
veloped land  in  the  state. 
These  monies  have  fund- 
ed the  Agricultural  Preser- 
vation Restrictions  (APR) 
program,  watershed  pro- 
tection, specific  historic 
and  open  space  projects, 
the  Heritage  State  Park 
System,  the  protection  of 
maritime  resources,  and 
the  Self-Helpand  Urban 
Self-Help  municipal  grant 
programs.  State  bud- 
getary fluctuations  have  at 
times  frozen  funding,  hin- 
dering the  implementation 
of  multi-year  programs. 
Under  MGL  Chapter  40, 
many  municipalities  have 
issued  bonds  to  purchase 
open  space. 


The  Land  Conservation 
and  Investment  Program 
(LCIP)has  in  part  been 
financed  by  $45  million 
from  bond  issue.  Match- 
ing funds  from  nonprofits 
can  provide  for  land  stew- 
ardship, which  is  not  cov- 
ered by  the  bond. 


In  the  past  ten  years, 
Rhode  Island  has  issued 
three  separate  open 
space  and  recreational 


The  Housing  and  Conser- 
vation Fund  established  in 
1988  has  received  over 
$32  million  from  bond 


development  bonds;  a  $14    issues  in  1988, 1991  and 
million  bond  in  1986,  a  $65      1992. 
million  bond  in  1987,  and  a 
$44  million  in  1989.  Six 
Farmland  Preservation 
Bonds  have  also  been 
issued  to  finance  the 
state's  purchase  of  devel- 
opment rights  program. 
Municipalities  have  also 
issued  bonds  to  finance 
open  space  acquisition 
and  preservation,  many  of 
them  to  pro'ide  the 
required  match  for  state 
grants. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


General  Fund  Appropriation: 
Appropriations  (or  government  agen- 
cies, acquisition  programs  or  specific 
projects  are  used  to  purchase  open 
space. 


General  fund  appropriations  for  acqui- 
sition are  not  common,  although  they 
may  be  used  for  administrative  and 
other  land  management  costs.  At  the 
local  level,  voters  prefer  more  control 
over  open  space  acquisitions;  they  pre- 
fer to  finance  projects  on  a  case-by- 
case  basis  rather  than  accumulate  a 
fund  to  be  used  at  the  conservation 
commission's  discretion. 


•  Outright  payment  eliminates  interest 
charges  and  debt  service 


•Generally  too  low  to  finance  all  but  the 
smallest  acquisitions 

•  State  appropriations  may  vary  from 
year  to  year 

•  Due  to  local  budgetary  shortfalls  and 
need  to  provide  basic  services,  munici- 
palities have  difficulty  creating  and 
maintaining  adequately-sized  open 
space  funds 

•  One  year  spending  periods  often  too 
short  to  conduct  the  extended  negotia- 
tions needed  for  many  land  purchases 


Real  Estate  Transfer  Taxes: 
New  landowners  pay  a  tax  on  the 
transfer  of  the  property  from  the  last 
owner;  the  assessment  is  generally  a 
small  percentage  of  the  purchase  price. 


Works  well  in  those  localities  that  may 
dedicate  real  estate  transfer  tax  for 
open  space  purchase  or  maintenance. 
Special  interest  groups,  such  as  real- 
tors, homebuilders  and  affordable  hous- 
ing advocates,  may  strongly  oppose 
state-level  enabling  legislation  for  dedi- 
cated local  real  estate  transfer  tax.  (In 
Connecticut,  Massachusetts,  New 
Hampshire,  and  Rhode  Island,  bills 
proposing  state  enabling  legislation 
have  failed  to  pass. 


•  Creates  a  revenue  source  without  tax- 
ing existing  residents  of  the  community 

•  Where  applied  to  open  space  acquisi- 
tion funds,  the  need  for  state  financial 
assistance  is  reduced 

•  Funds  may  be  used  to  leverage  state 
and  federal  grants 


•  Fund  expands  and  deflates  with  the 
market,  making  it  more  difficult  to  make 
purchases  when  land  prices  are  lowest 

•  Increase  the  cost  of  real  estate  trans- 
actions, possibly  depressing  the  market 
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$250,000  made  available 

A  General  Fund  appropri- 

State general  fund  appro- 

Local communities  have 

No  general  revenues  are 

General  fund  appropria- 

to protect  the  Connecti- 

ation pays  for  the  cost  of 

priation  is  rarely  used  to 

funded  projects  with  local 

used  for  land  acquisition 

tion  has  been  used  in  one 

cut  River. 

administering  the  Land 

acquire  open  space. 

tax  money  with  much 

costs. 

local  community  to  pro- 

for Maine's  Future  pro- 

although it  has  been 

success. 

vide  funds  for  land  trust. 

gram;  however,  this  fund- 

done. The  dedicated 

ing  source  was  eliminat- 

Inland Fisheries  Game 

ed  in  June  of  1992.  The 

fund  receives  $200,000 

General  Fund  IS  the  major 

annually  for  acquisitions; 

source  of  operating  and 

this  fund  was  recently 

management  funds  for 

supplemented  by  the 

the  Bureau  of  Parks  and 

Land  Stamp  —  fees  from 

Recreation,  although  in 

fishing  and  hunting 

recent  years,  budget  con- 

licenses—  which  gener- 

straints have  made  it  diffi- 

ated approximately  $2 

cult  to  keep  up  with  costs 

million  in  FY  92.  MGL 

' 

of  inflation. 

Chapter  40  Section  5  (51) 
enables  municipalities  to 
authorize  an  annual  gen- 
eral fund  appropriation  to 
a  conservation  fund,  but 
usually  there  is  no  money 
available  for  such  fund- 
ing. 

Voted  down  in  the  1989 

A  portion  of  revenues 

Enacting  enabling  legisla- 

Real estate  transfer  tax 

Two  communities.  Little 

The  state  collects  a  .5% 

legislative  session.  Some 

from  the  real  estate 

tion  for  municipalities  to 

revenues  go  into  state's 

Compton  and  Block 

property  transfer  tax 

municipalities  dedicate 

transfer  tax  is  used  to 

dedicate  real  estate 

general  fund. 

Island,  are  authorized 

which  was  increased  in 

real  estate  transfer  taxes 

finance  affordable  hous- 

transfer taxes  for  land 

through  special  legisla- 

Act 200,  the  Growth  Man- 

for affordable  housing 

ing  programs  operated  by 

acquisition  faces  a  long 

tion  to  use  real  estate 

agement  Act,  to  1.25%. 

and  open  space. 

the  Maine  State  Housing 

and  difficult  struggle.  To 

transfer  taxes  to  acquire 

This  increase  finances 

Authority. 

date,  the  legislature  has 

land.  In  the  past,  attempts 

the  Housing  and  Conser- 

been unwilling  to  autho- 

to pass  statewide  legisla- 

vation Fund  and  the 

rize  a  statewide  transfer 

tion  for  a  dedicated  real 

Municipal  and  Regional 

tax  for  either  open  space 

estate  transfer  tax  have 

Planning  Fund.  Property 

or  affordable  housing. 

failed;  nonetheless,  in 

transfertaxesarenot 

Nonetheless,  a  significant 

1992  the  Rhode  Island 

enabled  at  the  local  level. 

number  of  towns  have 

Coalition  for  Affordable 

voted  at  town  meeting  to 

Housing  and  Open  Space 

request  this  authority. 

will  renew  lobbying  to 

and  in  Nantucket  and 

make  this  a  permanent 

Martha's  Vineyard,  "land 

funding  source  for  afford- 

bank" transfer  taxes 

able  housing  and  open 

were  authorized  by  spe- 

space projects. 

cial  legislative  acts.  For 

example,  a  real  estate 

transfer  tax  generated 

over  $2  million  for 

Martha's  Vineyard  Land 

Bank  in  1991. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Local  Gains  Tax: 

A  capital  gains  tax  is  imposed  on  prof- 
its from  the  sale  of  undeveloped  land; 
the  tax  is  graduated  according  to  the 
length  of  time  the  land  has  been  held. 


Few  New  England  states  have  land 
gains  taxes,  and  none  dedicate  rev- 
enues from  this  source  to  land  acquisi- 
tion. 


•  By  penalizing  quick  turnover  of  land 
parcels  sooie  speculation  is  deterred 

•  Contributes  to  tax  revenues 


•  May  somewhat  depress  real  estate 
market 


Tax  Return  Check-Offs: 
On  state  income  tax  forms,  a  taxpayer 
may  dedicate  a  small  amount  of  the 
taxes  owed  to  a  special  fund. 


Several  states  have  wildlife  check-offs 
which  have  been  moderately  success- 
ful. Practitioners  agree  that  open  space 
tax  check-offs  are  not  likely  to  receive 
enough  donations  to  function  as  an 
acquisition  fund. 


'  Provide  a  dedicated  revenue  stream 


•  Fund  amassed  usually  too  small  and 
unreliable  for  land  acquisition 

•  After  initial  enthusiasm  by  taxpayers, 
over  time,  amounts  dedicated  tend  to 
decrease 

•  Creating  a  new  tax  return  check-off  for 
open  space  may  endanger  existing 
check-offs  for  other  programs 


User  Fees  and  Dedicated  Commodity 

Taxes: 

Cigarette,  sales,  gasoline,  and  natural 

resource  exploitation  taxes  as  well  as 

revenue  from  fees  and  licenses  can  be 

used  for  open  space  acquisition. 


These  are  used  for  open  space  acquisi- 
tion m  New  England. 


•  Legislators  may  be  reluctant  to  create 
a  dedicated  revenue  stream  that  may 
bypass  the  appropriation  process 

•  Groups  assessed  lobby  to  have  funds 
reinvested  in  facilities  that  serve  their 
interests 
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Capital  gains  tax  on  sale 

No.  In  1988  and  1989  bills 

No. 

No.  An  effort  to  enact  a 

No. 

Since  1973,  Vermont  has 

of  land  goes  to  the  gener- 

proposing a  land  gains 

land  gains  tax  failed,  per- 

collected a  land  gains  tax 

al  fund  and  is  not  used  for 

tax  failed  in  the  Maine 

haps  due  to  New  Hamp- 

which operates  on  a  slid- 

open space  preservation. 

legislature. 

shire's  constitutional  pro- 
hibition on 

graduated/proportional 
taxation. 

ing  scale,  decreasing  the 
longer  a  property  is  held. 
In  the  long  term,  tax  rev- 
enues generated  by  this 
source  have  been  smaller 
than  expected  and  do  not 
seem  to  have  slowed 
development.  The  law 
was  revised  in  1987  to 
discourage  land  specula- 
tion by  large  investors. 

Until  1991,  Connecticut 

The  Chickadee  Check-off 

Filers  may  make  dona- 

New Hampshire:  No 

The  Chipmunk  Check-off 

Taxpayers  may  make 

had  no  personal  income 

dedicates  money  to  the 

tions  for  the  Natural  Her- 

state income  tax. 

allows  contributions  to 

contributions  to  the  Non- 

tax.  Although  the  state 

Department  of  Fisheries 

itage  and  Endangered 

non-game  wildlife  fund. 

Game  Check-off  on  their 

couldnow,  in  theory,  cre- 

and Wildlife  for  endan- 

Species Fund  which  is 

The  money  is  spent  on 

tax  forms.  The  Depart- 

ate a  tax  check-off  fund. 

gered  game  and 

used  for  a  variety  of  con- 

management of  proper- 

ment of  Fish  and  Wildlife 

this  does  not  seem  likely 

nongame  projects. 

servation  activities.  From 

ties  and  research;  to 

administers  the  fund 

in  the  near  future. 

1983to1990,  closeto$3 

date,  the  fund  has  buen 

which  IS  allocated  to  their 

million  was  generated 

too  small  for  land  acquisi- 

Non-Game and  Natural 

through  this  source,  15% 

tion. 

Heritage  Program. 

of  which  was  spent  on 

land  protection. 

Dedicated  fees  from  boat 

Dedicated  revenues  from 

50%  of  the  State  Boat 

No  state  sales  tax. 

Rhode  Island  has  a  1  cent 

In  the  past,  hunting  and 

registration  are  used  to 

the  gas  tax  and  registra- 

Excise Tax  (1989)  is 

per  100  gallon  surcharge 

fishing  license  fees  were 

purchase,  construct  and 

tions  are  used  for  all-ter- 

returned to  the  municipal- 

on water  use,  part  of 

used  for  habitat  acquisi- 

maintain boat  access 

rain  vehicles,  snowmobile 

ity  and  may  be  used  to  set 

which  will  be  used  to  pro- 

tion, but  are  no  longer  due 

sites.  Dedicated  fees  from 

trails  and  boat  access 

up  Waterways  Improve- 

tect supply  watersheds  by 

to  budgetary  cuts.  Some 

parks,  campgrounds,  and 

facilities.  Sales  of  water- 

ment Fund.  Hunting  and 

acquiring  additional 

of  the  revenues  from  the 

hunting  and  fishing 

fowl  stamps  are  used,  in 

fishing  license  fees  are 

lands.  A  Waterfowl  Stamp 

sale  of  Duck  Stamps  are 

licenses  are  used  for 

part,  to  finance  acquisi- 

used to  finance  the  Land 

and  Print  Program  pro- 

used to  acquire  wetlands. 

operational  costs. 

tion  of  waterfowl  habitat. 

Stamp  Program. 

duces  stamps  for  collec- 
tors; these  funds  are 
used,  in  part,  to  acquire 
waterfowl  habitat.  The 
Recreation  Area  Develop- 
ment Fund — supported  by 
park  fees— is  a  perma- 
nent funding  source  for 
developing  recreation 
facilities. 
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Programs  That  Provide  Funding  for  Acquisition 

In  addition  to  acquiring  land  or  easements  directly,  federal,  state  and  local  agencies  may  pro- 
vide grants  to  other  public  and  private  organizations  for  open  space  preservation. 


Regulation 


Explanation 


Advantages 


Disadvantages 


State  Grants: 

States  can  provide  grants  to  municipali- 
ties or  nonprofits  for  acquisition  of  ease- 
ments and  land  to  preserve  open  space. 


Open  space  acquisition  grant  programs 
have  been  established  in  most  New  Eng- 
land states.  These  increase  the  total 
resources  available  for  acquisition  by 
leveraging  contributions  by  tow/ns  or 
nonprofits.  Award  criteria  are  used  to 
focus  and  coordinate  state,  local  and 
nonprofit  land  conservation  activities. 
Making  the  grants  available  to  nonprofits 
helps  to  secure  matching  funds,  and  their 
involvement  can  be  important  in  securing 
landowner  participation. 


•  Encourage  and  guide  local  open  space 
acquisition  by  requiring  financial  match- 
es 

•To  minimize  local  tax  expenditures, 
municipality  may  pursue  local  donations 
and  other  funding  sources 


•  State  money  cannot  match  all  projects, 
so  municipalities  must  compete  for  funds 

•  Fluctuating  state  budgets  may  make 
grants  an  uncertainty 
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The  Recreation  and  Nation- 
al Heritage  Trust  program 
(RNHTP),  administered  by 
the  Department  of  Environ- 
mental Protection,  aims  to 
form  partnerships  with 
municipalities,  nonprofits, 
and  other  private  entities 
(called  cooperators)  in 
state  open  space  acquisi- 
tions. Since  its  creation  in 
1986,  $52  million  has  been 
allocated  for  this  purpose. 
Depending  on  a  municipali- 
ty or  nonprofit's  ability  to 
leverage  additional  funds, 
the  state  may  provide  as 
much  as  80%  of  the  pur- 
chase price.  Ownership 
always  rests  with  the  state, 
but  the  municipality  may 
manage  the  property.  An 
additional  20%  of  the  cost 
of  RNHTP  acquisitions  may 
be  deposited  in  a  steward- 
ship account  to  finance 
management  by  the  state 
or  a  cooperator.  To  date, 
RNHTP  has  expended  $32.2 
million  in  purchasing  55 
properties  totalling  over 
4300  acres  and  valued  at 
over  $40  million.  Connecti- 
cut Department  of  Environ- 
mental Protection  operates 
the  Outdoor  Recreation 
Fund,  a  $5  million  per  year 
municipal  grant  program  for 
acquisition,  development 
and  renovation  of  open 
space  and  recreation 
areas.  Since  its  inception, 
$13.5  million  has  been  avail- 
able. Municipalities  supply 
60%  of  the  purchase  price, 
with  the  state  grant  making 
up  the  other  40%.  The 
municipality  holds  title,  with 
the  state  holding  conserva- 
tion easements  on  the 
property. 


No  state  grant  program  for 
municipal  acquisition  of 
open  space. 


Massachusetts  has  several 
grant  programs,  most  of 
which  have  not  been  fund- 
ed since'sthe  state's  1988 
budget  crisis.  Until  1988,  the 
Division  of  Conservation 
Services  ( in  the  Executive 
Office  of  Environmental 
Affairs)  operated  the  Self- 
Help  and  Urban  Self-Help 
grant  programs  which  pro- 
vide matching  grants  of  up 
to  90%  for  municipalities  to 
acquire  and  rehabilitate 
open  space.  From  1961  to 
1988  these  programs  pro- 
vided $60  million  dollars  for 
municipalities  to  acquire 
40,000  acres  of  conserva- 
tion land  and  $48  million  to 
purchase  and  construct 
city  parks.  The  Department 
of  Environmental  Manage- 
ment (DEM)  operates  the 
City  and  Town  Commons 
Program  which  provides 
grants  and  technical  assis- 
tance for  renovation  —  and 
occasional  acquisition  — 
of  town  commons.  DEM 
also  provides  small  grants 
to  municipalities  to  prepare 
plans  for,  rehabilitate  and 
sometimes  acquire  historic 
landscapes  designed  by 
the  Olmstead  firm.  The 
Department  of  Fisheries, 
Wildlife,  and  Environmental 
Law  Enforcement  adminis- 
ters the  Riverways  Program 
which  gives  grants  to 
municipalities,  regional 
planning  agencies  and  non- 
profit organizations  to  cre- 
ate comprehensive  river 
plans — which  often  include 
conservation  strategies. 


The  Land  Conservation 
Investment  Program  oper- 
ates a  $14  million  grant  pro- 
gram which  makes  awards 
to  municipalities  for  the 
purchase  of  open  space 
land  and  easements.  This  is 
a  short-lived  funding 
source — ^the  entire  pro- 
gram is  scheduled  to  be 
sunsetted  in  1993. 


The  1986, 1987  and  1989 
open  space  bond  issues 
provided  funds  to  munici- 
palities and  land  trusts  to 
preserve  open  space  and 
recreational  lands.  The 
Department  of  Environmen- 
tal Management  (DEM) 
operates  two  grant  pro- 
grams: The  Natural  Her- 
itage Preservation  Commis- 
sion makes  grants  and 
loans  to  both  municipalities 
and  nonprofits  to  finance 
open  space  acquisition  and 
resource  protection  pro- 
jects. About  2/3  of  the 
state's  39  cities  and  towns 
have  received  some  fund- 
ing. The  DEM  also  operates 
the  Recreation  Grant  Pro- 
gram for  municipalities  to 
purchase  land  for  racre- 
ational  use  and  to  develop 
facilities  on  it. 


The  Housing  and  Conserva- 
tion Trust  Fund  (HCTF),  cre- 
ated by  legislative  act  in 
1987,  provides  grants  to  eli- 
gible applicants  (state 
agencies,  municipalities, 
nonprofits  including  the 
Vermont  Land  Trust  and 
cooperative  housing  orga- 
nizations) for  the  purchase 
of  development  rights, 
resource  protection  and 
affordable  housing.  HCTF 
also  makes  loans  to  appli- 
cants for  the  purchase  of 
open  space  land  to  be  pro- 
tected by  restrictions  and 
then  resold.  Most  of  the 
grant  recipients  have  been 
nonprofits. 
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Purchase  of  Development  Rights  (PDR) 
Programs: 

A  government  program  preserves  prime 
farmland  and  open  space  by  purchasing 
the  development  rights  to  agricultural  or 
forest  land.  As  in  other  types  of  ease- 
ments, the  landowner  retains  all  other 
rights  to  the  land  and  the  restriction 
binds  subsequent  owners.  Typically,  the 
price  for  a  development  right  will  be  the 
current  use  value  subtracted  from  the 
fair  market  value. 


Purchase  of  development  rights  pro- 
grams are  popular  open  space  preserva- 
tion tools.  Yet,  viewed  in  the  big  picture, 
their  impacts  are  slight.  A  small  percent- 
age of  agricultural  land  has  been  pro- 
tected at  a  relatively  high  outlay,  and 
conversion  of  family  farms  continues 
apace.  Moreover,  funding  for  these  pro- 
grams is  often  unstable. 


•  Maintains  land  in  open  space  without 
expense  of  outright  purchase 

•  Fee  paid  to  landowner  may  help 
him/her  keep  the  property 

•  Landowner  may  also  receive  property 
tax  relief 

•When  property  is  sold,  restriction  runs 
with  it,  reducing  the  resale  value  of  the 
land,  making  it  more  affordable  to  entry 
farmers 

•  Farmers  often  reinvest  revenue  in  agri- 
culture 


•  While  somewhat  cheaper  than  outright 
purchase,  still  costly 

•  Application  and  award  process  is 
lengthy 

•  Funding  of  many  PDR  programs  is  tenu- 
ous 


Land  and  Water  Conservation  Fund: 
Federal  funds  are  provided  to  local  gov- 
ernments on  a  50-50  matching  basis  for 
acquisition  and  development  of  outdoor 
recreation  areas. 


The  federal  Land  and  Water  Conserva- 
tion Fund  (LWCF)  was  created  in  1965  to 
finance  state  and  municipal  purchase  of 
open  space  and  recreational  lands.  The 
appropr-ation  for  the  Fund  peaked  at 
$370  million  in  1979,  but  declined  overthe 
following  decade  to  $20  million  in  1989.  In 
its  heyday,  the  Fund  was  used  to  pur- 
chase and  protect  numerous  open  space 
parcels  in  New  England;  now  state 
awards  are  too  small  to  finance  acquisi- 
tions. 


•  Lowers  cost  of  acquisition  and  devel- 
opment for  municipalities 

•  Small  amount  of  money  (about 
$200,000/  year/state)  available  from  Fed- 
eral government 


•  Awards  to  States  presently  too  low  to 
provide  significant  funds  for  acquisition 
of  recreational  and/or  conservation 
lands 

•  Fund  is  used  to  develop  recreational 
facilities  on  protected  sites 

•  Any  site  purchased  or  developed  with 
Fund  may  not  be  converted  and  must  be 
available  for  public  use  in  perpetuity. 
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Connecticut 


Maine 


Massachusetts 


New 
Hampshire 


Rhode 
Island 


Vermont 


The  Department  of  Agricul- 
ture purchc'ses  or  accepts 
as  a  gift  the  development 
rights  to  agricultural  land. 
Between  1979  and  1991,  the 
state  acquired  the  develop- 
ment rights  to  19,400  acres 
on  123  farms  at  a  total  cost 
of  $50,560,000.  Under  CGS 
7-131q,  municipalities  may 
establish  Agricultural  Land 
Preservation  Funds  with 
which  to  purchase  devel- 
opment rights  and  pay 
other  expenses  incurred  in 
protecting  agricultural 
land;  very  few  municipali- 
ties have  done  so.  The 
Recreation  Rights  Program 
has  purchased  recreation 
rights  to  5.02  miles  of 
streambank  and  1,300  feet 
of  access  over  private 
property  for  $134,000.  It  has 
also  purchased  recreation 
rights  to  153  acres  of  farm- 
land for  hunting. 


Asa  pilot  project  in  1990, 
the  Land  for  Maine's  Future 
Program  purchased  the 
development  rights  to  307 
acres  at  a  cost  of  $380,000. 


Since  1965,  the  state  has 
spent$16.7  million  in  LWCF 
awards  for  acquisition  and 
more  for  development  and 
rehabilitation.  In  its  peak 
year,  1978,  the  state 
received  $5  million;  in  1991, 
it  received  $490,000. 


The  land  and  water  conser- 
vation fund  made  a  major 
contribution  to  the  acquisi- 
tion and  development  of 
state  park  properties. 
Recently,  however,  the 
state-shared  development 
funds  which  provided  the 
matching  funds  have  dwin- 
dled. Even  if  the  state  funds 
were  available,  the  Land 
and  Water  Conservation 
Fund's  current  low  levels 
would  make  it  a  weaker 
partner  than  it  had  been. 


Through  its  Agricultural 
Preservation  Restrictions 
(APR)  program,  the  Depart- 
ment of  Food  and  Agricul- 
ture (DFA)  purchases  the 
development  rights  to 
prime  farmland.  Farmers 
apply  to  have  the  develop- 
ment rights  to  their  land 
purchased;  but  the  pro- 
gram is  highly  competitive, 
so  many  are  turned  town. 
Since  1978,  the  APR  pro- 
gram has  purchased  295 
farms  totalling  over  28,000 
acres  for  $75  million  —  this 
represents  only  a  small 
portion  of  the  state's 
600,000  acres  of  farmland. 
In  addition,  MGL  Chapter 
40L  allows  towns  to  create 
Agricultural  Incentive 
Areas  in  which  farmers 
may  trade  deed  restrictions 
on  their  land  for  reduced 
property  taxes,  exemptions 
from  special  assessments 
and  a  priority  ranking  on 
the  APR  waiting  list.  This 
has  never  been  utilized. 
Towns  may  also  create 
municipal  farmland  preser- 
vation funds  from  which 
they  can  purchase  devel- 
opment rights  jointly  with 
the  DFA. 

Since  1965,  Massachusetts 
has  received  $79  million  in 
land  and  water  conserva- 
tion funds,  which  are  used 
to  acquire  or  develop 
recreation  facilities.  Addi- 
tional funding  was  often 
awarded  through  the 
state's  Self-Help  or  Urban 
Self-Help  Fund  until  funding 
for  these  programs  was  cut 
in  FY  1989.  Massachusetts' 
peak  award  was  $9.6  mil- 
lion in  1979;  by  contrast,  in 
1991,  the  state  received 
only  $460,000. 


In  1979  the  Agricultural 
Lands  Preservation  Com- 
mittee (ALPC)  was  created 
to  acquire  development 
rights  on  farms.  Since  then, 
the  program  has  spent  $5 
million  dollars  purchasing 
agricultural  development 
rights  to  2900  acres  across 
the  state;  in  addition,  ALPC 
has  received  many  restric- 
tions through  bargain  sales 
and  donations.  The  restrict- 
ed land  must  be  monitored 
by  the  state  or  municipality. 
While  funding  for  this  pro- 
gram has  dwindled,  the 
Land  Conservation  Invest- 
ment Program  has  picked 
up  where  it  left  off  by  pur- 
chasing easements  on 
prime  farmland. 


LWCF  had  often  been  used 
to  finance  the  purchase  of 
recreational  facilities  and 
conservation  land  in  New 
Hampshire.  But  a  sharp 
drop  in  state  awards  over 
the  past  decade  —  from 
$3.3  million  in  1978  to 
$300,000  in  1991— has  ren- 
dered this  fund  all  but  use- 
less for  open  space  acqui- 
sition. 


The  Agricultural  Land 
Preservation  Commission 
acquires  development 
rights  to  farms.  Since  its 
founding  in  1981  through 
1990,  this  program  has 
expended  over  $12  million 
to  purchase  development 
rights  to  1,930  acres  on  26 
farms. 


Act200,  enacted  in  1988, 
created  the  Agricultural 
Land  Development  Rights 
Program  to  acquire  devel- 
opment rights  on  agricul- 
tural lands  for  the  state. 
The  program,  which  is 
operated  through  the  Ver- 
mont Housing  and  Conser- 
vation Trust  Fund,  has 
acquired  over  19,000  acres 
for  more  than  $12  million. 
Under  10  VSA  Chapter  34 
Section  821,  municipalities 
may  acquire  easements, 
including  agricultural 
development  rights;  many 
towns  have. 


Land  and  Water  Conserva- 
tion awards,  which  in  the 
late  seventies  approached 
$2  million  a  year,  were  very 
useful.  The  fund,  presently 
at  about  $200,000  annually, 
is  now  too  low  to  finance 
the  purchase  of  conserva- 
tion lands;  instead  it  is  used 
to  finance  development 
projects. 


Vermont's  LWCF  award 
peaked  at  S3  million  in  1979; 
it  has  since  declined  to 
$260,000for  1991  which 
was  matched  by  $70,000  in 
state  funds.  LWCF  awards 
are  now  used  to  develop 
recreational  areas  rather 
than  open  space  acquisi- 
tion. 
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Regulation 


Explanation 


Advantages 


Disadvantages 


Land  Banks: 

A  government  or  nonprofit  entity 
acquires  land,  reselling  it  to  influence 
the  pace  and  character  of  development. 
Recently,  the  term  land  bank  has  been 
broadened  to  include  acquisition  of 
land  for  a  public  purpose  such  as 
affordable  housing  or  open  space. 
These  nontraditional  land  banks  are 
often  financed  by  a  dedicated  real 
estate  transfer  tax. 


This  technique  gives  municipalities  a 
tool  with  which  to  guide  land  use,  espe- 
cially in  accordance  with  a  comprehen- 
sive plan.  Enabling  legislation  to  allow 
municipalities  to  collect  real  estate 
transfer  taxes  dedicated  for  land  banks 
has  been  introduced  and  failed  in  many 
states.  Dedicated  revenues  provide  sta- 
bility and  a  degree  of  political  indepen- 
dence to  nontraditional  land  banks. 


•  Dedicated  revenues  provide  stability 
and  a  degree  of  political  independence 
to  nontraditional  land  banks. 


Loans: 

A  public  agency  or  nonprofit  offers 
loans  to  municipalities,  nonprofits  or 
developers  to  purchase  open  space  for 
income-generating  projects. 


Loans  are  provided  by  both  public  and 
private  organizations  in  New  England. 


•  No  expenditure  is  made  by  state  gov- 
ernment or  nonprofit 

•  Encourages  projects  that  will  generate 
their  own  funding  for  maintenance  and 
management 


•  Important  conservation  projects  may 
not  be  commercially  viable  and  will  not 
receive  funding 

•  Few  land  trusts  have  sources  of  funds 
to  repay  loans 

•  Municipalities  with  independent 
sources  of  money  (e.g.  transfer  taxes, 
water  taxes)  have  been  unwilling  to 
commit  future  revenues 
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Enabling  .'egislation  for 
deijicated  transfer  tax 
failed.  CGS  8-214  created 
the  Community  Housing 
Land  Bank  and  Land  Trust 
Fund  to  provide  grants  to 
nonprofits  thiat  hold  land 
for  affordable  housing. 


While  Maine  does  collect 
a  real  estate  transfer  tax, 
this  is  not  used  to  finance 
land  banks. 


Land  banks  financed  by 
dedicated  taxes  require 
legislative  approval.  In 
1983,  the  Massachusetts 
legislature  authorized  the 
creation  of  the  Nantucket 
Land  Bank,  financed  by 
real  estate  transfer  taxes; 
in  1985,3  similar  program 
was  authorized  on 
Martha's  Vineyard. 
Enabling  legislation  for  a 
Land  Bank  General  Law, 
which  would  allow  cities 
and  towns  to  create  land 
banks  financed  by  dedi- 
cated real  estate  transfer 
taxes,  has  twice  been 
defeated. 


While  local  land  banking 
is  not  specifically 
enabled,  RSA  31:3  autho- 
rizes towns  to  buy,  sell, 
and  hold  real  estate. 
Some  municipalities  have 
used  revenues  from  land 
use  change  taxes  (10%  of 
the  land's  value)  for  the 
purchase  of  open  space. 
In  cities  and  larger  towns, 
land  banks  are  commonly 
used  for  urban  renewal 
and  industrial  develop- 
ment. 


Special  legislation  has 
enabled  the  communities 
of  Little  Compton  and 
Block  Island  to  dedicate 
real  estate  transfer  taxes 
to  open  space  conserva- 
tion. Other  communities 
are  eager  to  create  land 
banks  as  well,  but  state 
enabling  legislation  for 
this  purpose  has  failed 
twice,  stymied  by  the 
efforts  of  real  estate  and 
builders  organizations. 


The  Housing  and  Conser- 
vation Fund,  financed  by 
40%  of  the  increase  in 
property  transfer  taxes 
from  .5%  to  1.25%, 
finances  other  organiza- 
tions that  build  affordable 
housing,  purchase  farm 
development  rights  or 
preserve  open  space. 
These  partners  (which 
include  local  land  trusts, 
a  statewide  land  trust, 
The  Nature  Conservancy, 
and  housing  and  nonprof- 
it groups)  may  act  as  land 
banks.  Property  transfer 
taxes  are  not  enabled  at 
the  local  level,  so  this 
source  would  not  be  used 
to  finance  a  local  land 
bank. 


No  open  space  acquisi- 
tion loan  fund. 


Maine:  None. 


The  Trustees  of  Reserva- 
tions has  many  projects 
which  operate  on  a 
revolving  fund  basis. 


The  Harris  Center  for 
Conservation  Education 
has  the  "Spoonwood 
Fund,"  a  revolving  land 
conservation  fund  total- 
ing $450,000  and  expect- 
ed to  increase.  The  Soci- 
ety  for  the  Preservation  of 
New  Hampshire  Forests 
directs  the  $150,000  Envi- 
ronmental Loan  Fund  for 
municipal  acquisition  of 
conservation  lands  and 
has  the  ability  to  acquire 
land  for  the  U.S.  Forest 
Service.  The  New  Hamp- 
shire Charitable  Fund 
operates  a  $150,000  loan 
program  for  land  protec- 
tion. 


Rhode  Island's  Natural 
Heritage  Loan  Fund  has  a 
$2  million  revolving  loan 
fund  which  charges  no 
interest.  Only  about  a  half 
dozen  loans  have  been 
made,  however,  because 
grants  are  often  avail- 
able. The  Champlin  Foun- 
dations have  made  sub- 
stantial donations  to  the 
state  Department  of  Envi- 
ronmental Management 
and  the  Rhode  Island  field 
office  of  The  Nature  Con- 
servancy for  land  acquisi- 
tion. 


The  Housing  and  Conser- 
vation Fund  makes  loans 
to  state  agencies,  munici- 
palities, nonprofits,  and 
cooperative  housing 
organizations  to  finance 
the  purchase  of  land  for 
open  space  and  afford- 
able housing. 
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next,  depending  on  the  needs  and  interests  of  the  parties. 


Regulation 


Explanation 


Outright  Donation: 

A  landowner  makes  a  gift  of  all  or  partial  interests  in  property.  In  "by  devise" 

donations,  the  landowner  retains  ownership  until  death;  in  "reserved  life  estate" 

donations,  the  landowner  donates  during  his  or  her  lifetime  but  retains  lifetime 

use. 


Local  land  trusts,  nonprofits  and  municipal  governments  frequently  receive  open 
space  through  donation;  state  governments  receive  donated  open  space  less  often. 
Because  stewardship  of  donated  parcels  can  be  costly,  some  towns  and  local  land 
trusts — their  budgets  already  stretched-will  not  accept  donations  unless  accompa- 
nied by  endowments  for  long-term  management. 


Bargain  Sale: 

A  property  is  purchased  for  less  than  fair  market  value. 


Bargain  sale  is  widely  used  by  state  agencies,  municipal  governments  and  non- 
profits to  acquire  open  space  lands,  although  since  the  1986  income  tax  reforms 
property  owners  have  been  less  eager  to  donate  land.  A  bargain  sale  may  be 
employed  in  a  pass  through  arrangement,  in  which  a  nonprofit  buys  a  property  at  a 
bargain  sale  and  sells  to  a  state  agency  at  full  market  value.  The  difference  in 
prices  pays  administrative  fees  for  the  nonprofit. 


Fair  Market  Value  Sale  (Fee  Simple): 

The  full  title  to  land  and  all  rights  associated  with  it  are  purchased  at  a  price 
equivalent  to  its  value  at  its  "highest  and  best"  use.  Some  states  require  this  to  be 
paid  for  any  government  acquisition  for  park  or  conservation  purposes. 


The  appraised  fair  market  value  of  a  property  is  the  standard  for  all  sales,  dona- 
tions, and  bargain  sales.  States,  cities,  towns  and  nonprofits  make  many  fee  simple 
acquisitions.  Purchasing  land  at  its  fair  market  value  has  two  principal  advantages: 
the  acquisition  process  is  relatively  simple  and  the  rights  and  privileges  of  fee  sim- 
ple ownership  are  rarely  challenged. 


Installment  Sale: 

Property  is  purchased  through  a  series  of  payments  made  over  a  number  of  years. 
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Advantages 


Disadvantages 


•  Protects  land  at  no  cost  to  nonprofit  or  government  agency 

•  Transaction  easier  for  an  organization  to  process  than  the  purchase  of  land  or 
easement 

•  May  be  used  as  a  match  to  win  other  acquisition  funds 

•  Provides  benefits  to  the  donor  —  landowner  receives  federal  income  tax  deduc- 
tions for  a  charitable  donation;  gifts  to  public  reduce  estate  taxes  for  heirs 

•  In  reserved  life  estates,  donor  may  still  use  and  enjoy  the  property 

•  Preserves  open  space,  although  access  may  be  delayed 


•  Lowered  capital  gains  rate,  new  federal  income  tax  law  and  rising  property  values 
have  reduced  the  financial  incentive  for  landowners  to  make  outright  donations 

•  Oftentimes  only  wealthy  and  conservation-  minded  can  afford  to  give  away  prop- 
erty 

•  Receiving  organization  must  manage  the  land,  often  bearing  full  cost  of  steward- 
ship 


'  Less  costly  to  buyer  than  fair  market  sale 

'  Seller  may  receive  tax  advantages  for  the  difference  in  value 

•  Capital  gains  tax  is  smaller  than  it  would  be  for  fair  market  price 


•  Cost  may  still  be  quite  high 

•  Public  awareness  of  acquisition  funds  may  create  a  disincentive  for  property  own- 
ers to  donate  land 

•  Recent  changes  in  federal  tax  law  have  reduced  the  benefits  of  donations  or  bar- 
gain sales  to  landowners 


'  Outright  ownership  makes  it  easier  to  manage  open  space 
'  Landowner  receives  full  price 


•  Nonprofits  and  government  agencies  may  not  have  the  funding  to  make  fee  simple 
purchases 

•  Nonprofits  and  government  agencies  often  lack  resources  for  long-term  manage- 
ment of  properties  once  y  are  purchased. 


•  Buyer  can  spread  payments  over  time/  donor  can  spread  tax  credits  over  the 
years 

•  Useful  when  the  donor  could  not  otherwise  afford  making  a  gift 


•  Recent  changes  in  federal  income  tax  law  have  made  less  advantageous  to  own- 
ers, possibly  dampening  their  enthusiasm 

•  Public  agencies  are  often  unable  to  pay  over  time  even  when  desired  by  landown- 
ers 

•  Land  sold  through  installments  typically  cannot  be  mortgaged 


Note:  The  town  of  Merrimack,  New  Hampshire  offers  an  interesting  example  of  an 
installment  sale.  Merrimack  had  arranged  to  purchase  an  open  space  parcel  from  a 
local  landowner,  but  the  seller  was  reluctant  to  incur  the  large  capital  gains  tax 
which  would  be  assessed  to  a  lump  sum  payment.  Instead,  the  landowner  asked 
that  a  series  of  smaller  payments  be  made  over  several  years.  The  town  however 
could  not  commit  future  revenues  from  the  general  fund  to  payments  directly  to  the 
property  owner.  The  solution:  the  town  issued  a  tax  exempt  bond  for  $3  million  to 
the  owner  to  be  paid  over  18  years. 
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Regulation 


Explanation 


Land  Exchange: 

Government  agencies  or  nonprofits  can  exchange  surplus  land  for  land  with  high 

conservation  value. 


Because  open  space  is  acquired  at  little  cost,  land  exchange  can  be  a  valuable 
conservation  tool.  Land  exchanges  are  used  frequently  in  some  states,  less  often  in 
others.  However,  before  it  will  be  used  widely,  the  public  and  practitioners  must  be 
better  educated  about  its  assets  and  the  administrative  process  streamlined. 


Easement  Acquisition: 

Acquisition,  by  gift  or  purchase,  of  a  partial  interest  in  a  piece  of  property.  While 
the  landowner  retains  title  and  ownership,  the  easement  transfers  a  specified  set 
of  legal  rights  —  such  as  public  access  or  the  right  to  develop  the  land  —  to  a 
government  or  nonprofit  entity.  The  easement  "runs"  with  the  land;  its  restrictions 
hold  even  as  the  property  changes  hands.  Easements  may  be  in  perpetuity  or  for  a 
limited  time  period,  usually  30  years. 


Easements  are  purchased  by  or  donated  to  state  governments,  municipalities  and 
nonprofits  in  all  the  New  England  states.  Practitioners  consider  them  one  of  the 
most  important  land  conservation  tools.  Nonprofits  in  particular  rely  upon  easement 
acquisition  or  the  possession  of  executory  rights  to  easements  in  their  open  space 
preservation  activities.  Rising  real  estate  values  have  spurred  an  increasing  number 
of  landowners  to  donate  easements  to  nonprofits,  in  hopes  of  forestalling  future 
estate  tax  problems. 
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Advantages 


Disadvantages 


•  Open  space  acquired  for  free 

•  Scattered  properties  may  be  traded  for  one  larger  tract 

•  Developable  parcels  exchanged  for  land  adjacent  to  an  existing  forest  or  park 

•  May  be  used  with  limited  development  projects 


•  Complicated  and  time-consuming  technique  prone  to  legal  challenges 

•  Many  landowners  are  reluctant  to  enter  land  exchanges 

•  Government  agencies  often  lack  legal  authority  and  administrative  flexibility  to 
trade  property  with  private  entities 

•  Private  organizations  owning  properties  donated  or  sold  to  them  with  the  under- 
standing that  the  property  would  be  protected  in  perpetuity,  may  be  unable  to 
exchange  land 

•  Difficult  to  find  two  pieces  of  land  of  identical  value;  often  a  payment  must  be 
made  as  well 


•  Through  purchase  or  donation,  government  or  nonprofit  achieves  conservation 
goals  with  smaller  or  no  cash  outlay 

•  Landowner  receives  reduced  property  tax  assessment  and  price  of  easement  (or 
tax  deduction  for  donation)  without  relinquishing  ownership 

•  Easement  purchase  by  government  or  nonprofit  may  lower  the  sale  price  of  a  prop- 
erty for  another  buyer 

•  In  conjunction  with  community  planning  can  play  an  important  role  in  accomplish- 
ing conservation  goals 

•  Deed  restrictions  can  protect  targeted  open  space  lands,  preserving  environmental 
integrity  and  scenic  beauty 

•  May  enhance  public  recreation  by  allowing  rights-of-way  to  water  features,  for 
bike  paths  and  trails,  as  well  as  creating  buffers  around  public  parks  and  forest 
areas 


Note:  Some  state  government  agencies  may  be  constrained  or  prohibited  from 
exchanging  land.  In  Massachusetts,  for  example,  a  change  in  the  use  of  state  prop- 
erty must  be  approved  by  2/3  of  the  legislature.  New  Hampshire  state  law  requires 
that  property  acquired  by  state  government  be  held  in  the  public  trust  for  perpetu- 
ity. 

•  Cost  often  approaches  that  of  full  fee  (often  between  60%-80%),  yet  buyer  does  not 
receive  control  over  property 

•Maybe  more  cost-effective  simply  to  purchase  property  outright 

•  Process  of  enacting  an  easement  may  be  time-consuming  and  complicated,  at 
times,  subject  to  legal  challenge 

•  Many  states,  municipalities  and  nonprofits  have  historically  received  donated 
easements  —  thus  reluctant  to  set  precedent  by  p'lrchasing  them 

•  Landowners  may  not  fully  understand  provisions  and  constraints  of  restrictions, 
and  unknowingly  violate  agreement 

•  Property  may  change  hands  and  new  owner  is  not  told  of  restrictions  or  —  worse 
yet  —  opposes  them 

•  Easements  carry  a  hidden  cost:  they  must  be  continually  monitored  and  enforced 
by  easement  holder 

•  Overtime,  land  trusts  that  hold  easements  may  dissolve,  rendering  the  covenants 
invalid 

•  Resttictions  are  often  good  for  a  limited  time  period,  usually  30  years;  then  must  be 
renegotiated 

Note  —  Easement  Monitoring:  For  easements  to  protect  open  space,  they  must  be 
monitored  and  enforced.  The  public  agencies  and  private  organizations  that  buy 
easements  often  do  not  devise  long-term  monitoring  strategies  nor  do  they  account 
for  this  expense  in  their  calculation  of  the  cost  of  conservation.  They  should.  Many 
nonprofits  have  developed  easement  monitoring  programs  to  ensure  that  money 
spent  on  the  acquisition  of  restrictions  does  not  go  to  waste.  Some  maintain  special 
staff  to  monitor  easements  by  air,  through  site  walks  and  by  meetings  with  owners. 
Others  have  created  programs  to  oversee  executor  interests  in  easements  given  to 
municipalities.  These  aim  to  ensure  that  the  easement  provisions  are  followed  — 
even  if  new  town  boards  are  chosen  that  are  not  conservation  inclined.  Govern- 
ments also  monitor  and  enforce  easements,  but  often  monitoring  practices  differ 
from  agency  to  agency,  and  some  agencies  don't  oversee  and  enforce  easements  at 
all.  This  haphazard  approach  risks  misuse  of  restricted  lands.  One  state  is  working  to 
develop  standardized  easement  monitoring  practices  for  all  land-managing  agen- 
cies, and  possibly  for  the  municipalities  and  nonprofits  that  have  purchased  ease- 
ments with  state  grants.  This  example  should  be  emulated. 
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Regulation 


Explanation 


Partial  Development  (Limited  Development): 

Development  is  allowed  on  a  portion  of  the  property  to  finance  permanent  conser- 
vation of  the  remainder. 


Partial  development  is  used  regularly  in  all  the  New  England  states,  especially  in 
conjunction  with  affordable  housing.  With  land  prices  at  their  present  high  levels,  it 
has  become  more  important  for  conservation  organizations  to  produce  income  from 
their  acquisitions.  Partial  development  can  be  the  solution.  For  a  partial  develop- 
ment project  to  be  successful,  the  property  often  must  be  obtained  through  bargain 
sale,  and  the  developer  must  receive  real  financial  benefits  from  participation  — 
otherwise,  he  or  she  will  prefer  to  build  elsewhere. 


Purchase  with  Intention  for  Resale  or  Leaseback: 

Full  title  to  land  is  purchased,  the  property  is  protected  through  deed  restrictions, 
and  then  it  is  resold  to  acquire  funds  for  other  acquisitions  or  management.  Such 
parcels  may  also  be  leased  to  the  original  owner  or  another  party  with  agreements 
that  the  original  (or  agreed  upon)  land  use  will  be  maintained. 


Nonprofits  frequently  acquire  land  and  resell  it  to  government  agencies  or  other 
nonprofits.  Government  purchase,  as  it  must  adhere  to  procedures  established  to 
protect  tax  dollars  from  misuse,  is  often  too  slow  to  be  attractive  to  landowners 
eager  to  sell.  A  nonprofit  can  bridge  this  divide,  buying  the  property  and  holding  it 
until  the  government  acquisition  process  is  completed. 


Undivided  Interest: 

Several  different  parties  jointly  own  property,  with  each  interest  extending  over 

the  whole  property. 


Undivided  interest  seems  to  be  used  in  most  states,  although  not  often.  Personali- 
ties are  important  in  making  undivided  interest  ownership  work. 


Government  Only — >Agency  Transfer 

Government  agencies  may  have  surplus  property  inappropriate  for  their  needs 

which  could  be  transferred  to  other  agencies  for  open  space. 


A  sensible  practice  which  is  used  with  good  results  in  most  states  and  some  towns. 
Some  states  have  created  institutionalized  bodies  to  oversee  all  agencies  that  man- 
age land;  this  has  significantly  increased  the  number  of  agency  transfers.  (In  New 
Hampshire,  for  example,  the  Council  on  Resources  and  Economic  Development 
oversees  all  state  agencies  that  manage  land,  and  often  guides  transfer  from  one 
agency  to  another.) 


Government  Only — >Eminent  Domain: 

A  government  may  take  private  property  for  a  public  purpose,  paying  the  landown- 
er fair  market  value. 


Eminent  domain  is  rarely,  if  ever,  used  to  acquire  open  space.  This  is  because  the 
costs  in  public  ill  will  far  outweigh  the  benefits  of  conserving  land.  If  eminent 
domain  is  used,  the  properties  in  question  should  be  identified  in  a  carefully  pre- 
pared plan.  As  a  matter  of  policy,  most  governments  will  not  take  land  being  used  as 
a  home  site.  Eminent  domain  is  sometimes  used  to  clear  title.  Eminent  domain, 
because  it  is  costly  and  may  engender  public  ill  will,  is  best  used  only  when  neces- 
sary. 
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Advantages 


Disadvantages 


•  Meets  conservation  objectives  with  little  or  no  cash  outlay 

•  Conservation-minded  owners  can  protect  property  yet  liquidate  some  of  the  land's 
value  (can  be  particularly  useful  when  plans  for  other,  more  expensive,  types  of 
conservation  fall  through) 

•  Landowners,  local  officials,  and  developers  all  participate  in  site  design 

•  Because  decisions  are  made  at  local  level,  open  space  values  more  likely  to  be 
protected 

•  Often  marries  land  conservation  to  affordable  housing  provision,  thus  widening  the 
constituency  for  both 

•  Resale  or  leaseback  of  restricted  land  achieves  conservation  goals  at  lower  cost 
than  outright  purchase  and  ownership 


•  Complicated  and  financially  risky,  so  many  nonprofits  and  public  agencies  avoid  it 

•  To  recoup  expenditures,  property  must  often  be  purchased  at  a  bargain  sale  price, 
which  is  increasingly  difficult  under  new  federal  income  tax  law 

•  Public  often  does  not  understand  the  open  space  component  of  project,  perceiv- 
ing partial  development  as  just  development 

•  Nonprofits  and  government  agencies  which  allow  partial  development  on  their 
property  risk  being  viewed  as  flouting  their  land  conservation  mandate 


•  Leaseback  or  resale  of  restricted  use  property  may  encounter  legal  problems 

•  Governments  must  go  through  an  often  cumbersome  public  notification  process  to 
lease  or  resell  property 

•  Lease  arrangements  reduce  control  over  property 


Note:  Many  states  agencies  do  not  have  the  right  to  sell  state  lands.  In  Maine,  an 
agency  needs  legislative  approval  (2/3  vote)  to  resell  property,  and  the  state  is  pro- 
hibited from  entering  into  an  exclusive  agreement  with  a  landowner  to  lease  back 
property.  Similarly,  in  Massachusetts  state  government  purchase  and  resale  of 
properties  is  constrained  by  constitutional  and  procedural  restrictions.  In  New 
Hampshire,  resale  of  state  parks  and  preserves  is  prohibited. 


•  Agreement  of  all  owners  must  be  secured  before  changing  land  use 


•  Acquisition,  management  and  tax  payment  can  become  administrative  headache 


•  Surplus  land  can  increase  agency  holdings  with  no  cash  outlay 

•  Transferring  properties  can  place  them  under  agencies  most  capable  of  managing 
the  land 


•  May  be  difficult  to  arrange 

Note:  The  Connecticut  Department  of  Transportation  (DOT)  has  purchased  land 
adjacent  to  state  highways  and  transferred  it  to  the  Department  of  Environmental 
Protection  (DEP)  to  replace  DEP  lands  used  in  highway  construction.  The  two  agen- 
cies have  planned  a  linear  park  system  along  the  highway. 


•  Governments  exercise  this  right  to  acquire  a  small  number  of  parcels  needed  to 
finish  a  major  open  space  or  recreation  project,  to  complete  an  inholding  or  critical 
habitat,  or  to  gain  public  access  to  and  along  the  shore 


•  Government  agency  must  pay  fair  market  value 

•  Landowners  may  take  legal  action  delaying  the  completion  of  the  project 

•  Arouses  public  opposition,  and  if  the  case  is  settled  in  court,  often  escalates  the 
award  amount 

•  Governments  who  acquire  open  space  through  eminent  domain  often  pay  more  for 
it  than  they  would  on  the  market 
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Regulation 


Explanation 


Government  Only — >Tax  Foreclosure: 

Government  acquires  land  by  owner's  default  on  tax  payment. 


Tax  foreclosure  is  used  in  all  of  the  New  England  states,  but  not  to  acquire  open 
space.  It  is  sometimes  used  in  a  "friendly  foreclosure"  or  to  clear  title. 


Sale  or  Transfer  of  Tax  Default  Property: 

Tax  default  property  can  be  sold  to  finance  open  space  acquisition  or  be  trans- 
ferred to  a  conservation  agency. 


The  sale  of  tax  default  property  is  not  often  used  for  open  space  acquisition;  more 
commonly  it  is  transferred  to  another  agency. 
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Government  Ownership  and  Management: 

Governments  own  many  types  of  open  space  and  can  provide  long-term  steward- 
ship of  the  land. 


All  state  governments  and  many  municipalities  own  and  manage  open  space.  In 
fact,  all  the  New  England  states  have  open  space  acquisition  programs  and  most  of 
them  provide  funds  to  municipalities  to  purchase  land.  Government  ownership  and 
management  with  adequate  funds  offer  long-term  stability,  and  are  often  seen  as 
the  most  satisfactory  ownership  option.  While  acquisition  receives  considerable 
public  support,  management  activities  do  not.  For  that  reason,  many  states  and 
localities  focus  their  open  space  preservation  efforts  on  acquisition  but  may  not 
provide  for  the  long-term  stewardship  of  the  land.  The  effect  of  public  dollars  spent 
on  acquisition  is  quantifiable:  so  many  properties  protected,  so  much  open  space 
saved.  The  benefits  of  money  expended  on  land  stewardship,  on  the  other  hand,  are 
qualitative  and  don't  excite  the  public  imagination. 
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Advantages 


Disadvantages 


•A  lew  cost  acquisition 


•  May  not  be  suitable  for  open  space 

•To  cleartitleof  land  acquired  by  tax  default  payment  requires  court  action;  gov- 
ernment agencies  thus  use  it  only  as  last  recourse 


» A  source  of  revenue  for  open  space  purchase  or  no  cost  acquisition 
•  If  land  is  of  low  conservation  value,  may  be  used  in  land  exchange 


•  Proceeds  rarely  finance  open  space  acquisition 
•Difficult to  legislate 

•  Property  not  always  suitable  for  a  park  or  recreation  area 

Connecticut:  CGS  12-181  etseq.  allows  state  as  an  interested  party  to  purchase  tax 

default  property  through  a  third  party,  usually  a  nonprofit. 

Maine:  Some  towns  have  used  tax  foreclosures  for  open  space. 

Massachusetts:  Under  MGL  Chapt.  60,  towns  can  acquire  tax  title  land.  These 

lands  may  only  be  sold  after  being  offered  at  public  auction.  The  proceeds  are 

added  to  the  town  general  fund.  Some  towns  have  conserved  important  lands 

through  tax  default.  Also,  rural  communities  may  have  parcels  listed  as  "owner 

unknown" — resulting  from  old  and  complex  subdivisions,  swapping  farm  fields  and 

inheritance — which  offer  conservation  opportunities. 

New  Hampshire:  State  law  permits  towns  to  sell  or  transfer  tax  default  property  for 

open  space  acquisition  if  authorized  by  the  voters.  A  good  source  of  open  space, 

although  used  more  often  in  the  past. 

Rhode  Island:  No  information. 

Vermont:  Towns  may  sell  tax  default  properties;  the  revenues  go  into  the  general 

fund. 


•  State  and  federal  governments  often  more  capable  to  acquire  large  and  important      •  Failing  to  understand  the  need  for  long-term  management,  many  citizens  prefer 


lands  that  would  be  prohibitively  expensive  to  other  buyers,  for  example  in  wilder- 
ness regions 

•  In  less  remote  areas,  states  are  important  players;  their  ownership  can  ensure 
that  significant  parcels  don't  fall  prey  to  local  land  use  disputes 

•  Municipal  governments  may  be  more  keenly  attuned  to  local  priorities  and  often 
have  more  discretion  in  selecting  sites  for  protection 


that  available  funds  be  applied  to  purchase  rather  than  maintenance  costs 

•  As  changing  local  political  leadership  adopts  different  priorities,  previously  pro- 
tected land  may  be  threatened  by  conversion 

•  Local  finances  may  be  limited 
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Regulation 


Explanation 


Intergovernmental  Partnerships: 

Federal,  state,  and  local  government  agencies  can  jointly  own  and  manage  land. 


Intergovernmental  partnerships  between  state  and  local  governments  are  common 
both  in  the  acquisition  and  management  of  open  space  properties.  Although  there  is 
a  smaller  proportion  of  federally-owned  open  space  in  New  England  than  in  other 
areas  of  the  country,  the  federal  government  also  acts  as  a  partner — to  states, 
municipalities  or  both. 


Public-Private  Partnership; 

Public-private  partnerships  in  land  conservation  take  many  forms.  One  of  the  more 
common  techniques  is  a  "pass  through,"  in  which  the  nonprofit  acquires  land  for 
later  transfer  to  a  government  agency.  Other  collaborations  might  include  trading 
lands,  joint  ownership  and  management  projects,  or  joint  policy  making.  In  addi- 
tion, increasing  numbers  of  private  companies  and  individuals  are  working  with 
governments  to  identify,  protect,  and  manage  open  space. 


Public-private  partnerships  are  commonly  used  In  preserving  open  space  In  New 
England.  (In  fact,  many  state  acquisition  programs  explicitly  encourage  government 
cooperation  with  nonprofits.)  As  in  any  project  involving  several  participants,  differ- 
ing goals  and  objectives  must  be  reconciled.  A  nonprofit  or  public  agency  can  act 
as  coordinator  or  mediator  in  a  project  which  does  not  specifically  fulfill  its  mission 
but  which  it  deems  important.  Nonprofits  have  sometimes  promoted,  organized  and 
even  partially  funded  state  programs,  such  as  the  Nature  Conservancy's  work  to 
found  state  Heritage  Programs.  Landholders  often  prefer  to  work  with  nonprofits; 
thus  a  collaboration  may  succeed  where  the  state  acting  alone  would  not.  In  joint 
projects,  it  is  vital  that  all  parties  are  informed  —  and  approve  —  of  the  activities  of 
their  partners  at  every  step  of  the  way. 


Private  Ownership  and  Management: 

Nonprofit  groups,  corporations,  and  individuals  own  and  manage  open  space. 


Nonprofits  own  and  manage  lands  in  all  the  New  England  states. 
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Advantages 


Disadvantages 


•  Can  protect  land  that  might  be  too  expensive  for  a  lone  party  to  own  or  manage 

•  Can  help  mitigate  the  perception  that  local  ownership  is  overly  politicized  or  that 
state  ownership  and  management  is  high-handed 


•  Differing  perspectives  on  land  use  and  management  are  at  times  difficult  to  recon- 
cile 

•  Balance  must  be  struck  among  partners  so  that  neither  local  nor  state  political 
issues  drive  site  management 


■  Nonprofit  partner  can  often  bridge  delay  a  public  purchase  encounters  by  buying       •  Sometimes  restrictions  on  use  of  public  funds  (bond  acts  that  aren't  allowed  to  go 


the  property  and  reselling  it  to  the  public  agency  when  funding  is  approved 
•  Nonprofit  may  either  purchase  property  outright  and  resell  it  to  the  state  at  fair 
market  or  bargain  sale  price,  or  conduct  title  and  appraisal  work  for  direct  state 
purchase 


to  nonprofits  or  financing  provided  for  acquisition  only)  limit  the  options  for  public- 
private  partnerships 

•  In  joint  state-nonprofit  acquisition,  state  agency  usually  stipulates  it  retain  title 

•  If  explicit  agreement  not  made  at  outset  of  collaboration,  nonprofit  may  be  unable 
to  influence  use  and  management  of  parcel 


•  Nonprofit  may  have  special  fund  which  it  can  draw  from  for  projects  in  which  it 
does  not  expect  to  be  reimbursed  or  where  reimbursement  is  uncertain 

•  Local  land  trusts  or  nonprofits  likely  to  be  more  attentive  to  long-term  management 


•  Nonprofits  vary  in  stability  —  some  can  provide  long-term  care  of  land;  others  are 
short-lived  and  dissolve,  leaving  property  without  stewardship 
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The  sales  pitch  to  prospective  homebuy- 
ers  visiting  Battle  Road  Farm  in  suburban 
Lincoln,  Massachusetts  sounds  familiar.  Spa- 
cious two  and  three  bedroom  condomini- 
ums... A  historic  town  with  superlative 
schools...  Convenient  location  for  com- 
muters... But  the  promotional  material  also 
emphasizes  something  less  common:  the 
site's  seven  acres  of  woods  connected  by 
winding  paths  to  a  National  Park  and  Lin- 
coln's 57  miles  of  conservation  trails. 

The  union  of  open  space  and  housing  is 
just  one  interesting  feature  of  this  mixed-use 
development  engineered  by  the  Town  of  Lin- 
coln. The  47-acre  site  combines  a  120-unit 
condominium  complex  providing  both  mar- 
ket-rate and  affordable  housing,  a  120,000 
square  foot  office  park,  a  7-acre  conservation 
buffer,  and  the  first  step  in  the  relocation  of  a 
major  roadway. 

The  project  grew  from  Lincoln's  concern 
over  the  encroachment  of  several  institution- 
al landowners  in  the  northern  part  of  town. 
This  area,  which  consisted  of  16  acres  of 
home  lots  and  a  31 -acre  undeveloped  parcel, 
was  bounded  by  Minuteman  National  His- 
toric Park,  Route  2A  and  Hanscom  Air  Force 
Base.  In  the  mid  1980's  the  owner  of  the 
undeveloped  parcel — an  investor  keen  to 
take  advantage  of  the  real  estate  bocm — indi- 
cated he  was  ready  to  sell.  A  church  and 
MASSPORT,  the  state  agency  which  owns 
the  air  force  base,  both  expressed  interest. 

Area  residents  were  alarmed  and  wor- 
ried that  selling  the  undeveloped  parcel  to  a 
public  agency  or  church  would  depress  prop- 
erty values  and  further  isolate  the  neighbor- 
hood. In  1985,  a  representative  of  these 
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homeowners  asked  the  Lincoln  Planning 
Commission  to  help  find  other  options  for  the 
site.  The  Commission  quickly  acceded.  Insti- 
tutional ownership  was  not  only  undesirable 
from  a  community  perspective,  but  from  a 
municipal  one  as  well:  in  Massachusetts, 
state  agencies  and  religious  organizations 
don't  pay  property  taxes  or  adhere  to  local 
zoning  ordinances. 

The  town's  involvement  stemmed  in  part 
from  a  threat  to  its  tax  base  and  control  over 
development  in  the  area.  But  the  town  also 
saw  an  opportunity  to  accomplish  several 
long-standing  goals.  First  and  foremost,  Lin- 
coln aimed  to  expand  its  supply  of  low  and 
moderate  income  housing.  Lincoln  still  did 
not  meet  the  state  standard  which  mandates 
that  10%  of  a  community's  housing  be  in  the 
affordable  range.  Although  advocates  had 
recently  fought  tirelessly  for  a  residential 
development  for  the  elderly,  voters  had 
adamantly  resisted.  Remedying  this  short- 
coming was  of  paramount  importance.  Sec- 
ond, as  part  of  its  continuing  conservation 
efforts,  Lincoln  wished  to  preserve  open 
space  on  the  site.  This  would  buffer  the  adja- 
cent National  Park  from  development  and 
provide  a  recreational  area  for  residents.  A 
third  goal  was  to  move  a  segment  of  Route 
2A  out  of  the  National  Park,  a  first  step  in  a 
long  overdue  relocation  of  the  entire  road- 
way. Finally,  the  Planning  Commission 
believed  that  all  this  could  be  accomplished 
at  relatively  low  cost  to  the  town:  increased 
residential  densit\'  and  commercial  develop- 
ment could  pay  for  new  services  and  infra- 
structure. 

Proactive  planning  allowed  Lincoln  to 
move  swiftly  when  the  site  came  on  the  mar- 
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ket.  In  late  1985,  the  Planning  Commission 
appointed  a  study  group  to  fashion  a  detailed 
plan  that  would  satisfy  the  four  land  use 
objectives  detailed  above.  After  months  of 
deliberations,  the  group  recommended  a 
mixed  use  project  with  clustered  residential 
units.  This  proposal  came  none  too  soon. 
Shortly  thereafter,  the  church  which  had 
acquired  an  option  on  the  31  acres  decided 
not  to  exercise  it.  In  April  1986,  the  developer 
offered  the  tract  to  the  town — if  it  acted  within 
the  next  two  months. 


Any  large  municipal  project  can  be  under- 
mined by  public  opposition.  In  Lincoln,  which 
operates  on  the  town  meeting  system  of  gov- 
ernment, citizen  support  is  a  necessity.  Battle 
Road  Farm's  mix  of  land  uses  had  won  com- 
mitments from  a  wide  range  of  interest  groups. 
But  for  its  complicated  plans  to  become  reali- 
ty, a  majority  of  Lincoln's  voters  needed  to 
approve  this  novel  project  and  the  measures 
necessary  to  implement  it. 

The  proposal  was  unveiled  to  citizens  at  a 
special  town  meeting  called  in  |une  1986.  All 
of  Lincoln's  town  boards — the  Select  Board, 
the  Planning  Commission,  the  Conservation 
Commission,  and  the  Housing  Commission — 
presented  arguments  for  Battle  Road  Farm. 
The  Town,  they  pointed  out,  was  obligated  to 
provide  affordable  housing  and  the  north  Lin- 
coln site  promised  little  opposition.  Moreover, 
this  could  be  done  at  minimal  expense  to  the 
Town  if  voters  supported  two  innovative  fea- 
tures: a  partial  development  financing 
scheme  and  enactment  of  flexible  zoning  to 
increase  the  area's  revenue-generating  poten- 
tial. Citizens  responded  favorably,  voting  over- 
whelmingly to  authorize  the  Town's  purchase 
of  the  property,  and  a  few  weeks  later 
approved  a  $2  million  bond  issue  for  the 
acquisition. 

Lincoln  maintained  maximum  control 
over  the  site  at  minimal  cost  by  using  a 
financing  technique  know  as  partial  develop- 


ment. In  this  arrangement,  a  government  or 
nonprofit  purchases  an  undeveloped  property, 
enacts  conservation  easements  on  a  portion  of 
the  land,  and  resells  the  remainder  for  devel- 
opment. After  buying  the  property  in  early 
summer  1986,  the  Town  designated  seven 
acres  as  an  open  space  buffer,  on  which  it 
enacted  conservation  restrictions  (easements 
are  known  as  restrictions  in  Massachusetts).  It 
also  selected  a  development  team  for  the  con- 
dominiums to  which  the  24  remaining  acres 
would  be  sold  pending  voter  approval. 

During  this  period,  the  Planning  Commis- 
sion worked  to  create  zoning  that  would  sup- 
port the  Battle  Road  Farm  project.  The  47 
acres,  originally  zoned  for  large  single  family 
residential  lots,  would  not  accommodate  sev- 
eral key  components  of  the  proposal,  includ- 
ing mixing  a  number  of  land  uses  on  one  site, 
increasing  the  density  of  housing  units  and 
permitting  commercial  construction.  To  allow 
these  land  uses,  the  Commission  drafted  a 
planned  unit  development  bylaw. 

The  preparations  of  town  officials  also 
focused  on  winning  public  support.  To  move 
ahead  with  the  project  it  was  critical  that  vot- 
ers approve  the  resale  of  the  property  to  the 
development  team  and  enact  the  new  zoning 
bylaw.  Because  opposition  could  halt  the 
entire  project,  Lincoln's  town  boards  mounted 
an  aggressive  public  relations  campaign.  Town 
officials  mailed  out  a  booklet  to  citizens 
explaining  the  various  aspects  of  the  proposal, 
held  discussions  with  small  groups  of  resi- 
dents and  wrote  newspaper  editorials.  At  a 
special  town  meeting  in  November  1986,  citi- 
zens voted  to  enact  the  PUD  bylaw  and  to 
apply  it  to  the  47  acres  in  north  Lincoln.  The 
townspeople  also  approved  the  resale  of  the 
remaining  24  acres  for  $1.4  million  to  the 
development  team. 

*       *       * 

The  exertions  of  the  volunteer  town 
boards  did  not  end  after  Battle  Road  Farm 
was  officially  in  the  hands  of  the  developers. 
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In  addition  to  their  role  in  masterminding  the 
project,  these  boards  were  called  upon  to 
resolve  the  inevitable  problems  encountered 
in  construction.  Two  obstacles  arose:  waste- 
water treatment  and  the  last-minute  discov- 
ery of  an  historic  Indian  burial  ground. 

In  an  area  where  single  family  homes  on 
large  lots  predominate,  the  cost  of  installing 
and  maintaining  a  municipal  sewer  system  is 
usually  high.  Homeowners  in  towns  with  this 
type  of  settlement  pattern  often  rely  on  indi- 
vidual septic  units  instead.  This  is  the  case  in 
Lincoln.  Initial  soil  tests  had  suggested  that 
the  Battle  Road  Farm  development  could  be 
serviced  by  on-site  septic;  however,  further 
testing  indicated  otherwise.  As  an  alternative, 
the  developer  proposed  to  install  a  package 
treatment  plant,  a  multi-unit  system  which 
treats  effluent  to  "drinking  water  standards" 
and  then  discharges  it  on  the  site. 

This  type  of  system  is  relatively  new,  and 
to  employ  it  the  developer  had  to  win  the 
backing  of  the  Lincoln  Conservation  Commis- 
sion and  then  obtain  a  permit  from  the  Mass- 
achusetts' Department  of  Environmental 
Quality  Engineering  (DEQE  has  since  been 
renamed  the  Department  of  Environmental 
Protection).  Although  the  Conservation  Com- 
mission was  cautious,  this  would  only  be  the 
Town's  second  package  treatment  plant,  they 
were  eventually  persuaded  that  the  treated 
discharge  would  not  erode  environmental 
quality.  The  state  permitting  process,  howev- 
er, proved  to  be  considerably  slower,  delaying 
construction  for  a  year  and  a  half.  (In  large 
part,  this  was  due  to  a  pitched  legal  battle 
being  fought  between  the  town  of  Sudbury 
and  group  of  homeowners  over  legal  respon- 
sibility for  maintenance  of  a  package  treat- 
ment plant;  in  the  interim,  Massachusetts  leg- 
islators had  imposed  a  moratorium  on  instal- 
lation of  such  systems.)  Eventually,  the 
permit  was  granted  on  an  experimental  basis. 

Just  as  the  project  received  its  final  state 
permit,  the  construction  crew  discovered 


some  Indian  artifacts  during  excavations.  The 
developer  contacted  the  Massachusetts'  His- 
torical Commission,  which  had  its  archeolo- 
gist  survey  the  site.  The  archeologist  conclud- 
ed that  the  area  might  have  been  an  Indian 
burial  ground.  The  development  team  had 
two  choices:  sponsor  a  dig  to  remove  any 
other  historic  artifacts,  a  process  which  would 
take  several  months  and  cost  $50,000,  or 
simply  omit  construction  on  the  burial 
ground.  They  took  the  second  option.  At  this 
late  stage,  however,  the  site  had  several  con- 
straints, including  the  wetland,  the  historical 
site  and  a  roadfront  buffer.  The  Planning 
Board  helped  the  developer  devise  an  alter- 
native configuration  for  the  condominium 
units,  but  the  new  layout  could  not  entirely 
avoid  building  on  the  wetlands  area.  The 
Conservation  Commission  allowed  this  in 
return  for  the  construction  of  a  compensatory 
wetland  (similar  in  size  and  hydrology  to  the 
filled  original),  and  the  project  proceeded 
apace. 

*       *       * 

In  the  six  years  since  the  Battle  Road 
Farm  development  was  conceived,  much  of  it 
has  been  completed.  The  office  building  has 
been  erected  and  won  tenants,  among  them 
Sun  Microsystems,  a  leading  high  technology' 
firm.  The  first  two  phases  of  the  condomini- 
um complex  have  been  constructed,  with  the 
final  phase  scheduled  for  completion  in  1992. 
Most  of  the  affordable  housing  units  were 
quickly  filled,  and,  despite  a  very  slow  real 
estate  market,  all  but  six  of  the  32  market  rate 
units  have  been  sold.  (The  mix  of  affordable 
to  market  rate  housing  has  been  50/50 
instead  of  the  60/40  originally  planned.) 
Today,  Battle  Road  Farm  is  a  community;  res- 
idents greet  neighbors  and  visitors  with 
friendly  smiles,  and,  even  on  a  winter  day, 
afternoon  strollers  perambulate  the  paths  and 
footbridges  that  snake  through  the  conserva- 
tion land. 
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Most  kids  like  to  ride  their  bicycles  to 
friends'  houses,  the  park  and  school,  and  Sara 
and  Laura  Cavin  were  no  exception.  But  the 
cul-de-sacs,  traffic-clogged  roads,  and 
makeshift  sidewalks  of  suburban  South 
Burlington,  Vermont,  offered  few  safe  routes 
for  pedestrians  and  bicyclists.  While  Chris 
Cavin  didn't  relish  the  idea  of  being  her  chil- 
drens'  chauffeur,  she  didn't  dare  allow  them  to 
ride  alone  in  busy  city  streets. 

Cavin  found  inspiration  in  two  success 
stories  close  to  home.  Stowe  and  nearby 
Burlington  had  recently  constructed  bike  paths 
which  were  already  popular  with  walkers,  run- 
ners and  cyclists.  Cavin  and  her  friend  lill  Cof- 
frin  realized  that  a  similar  path  in  South 
Burlington  could  connect  neighborhoods, 
parks  and  community  centers,  providing  both 
a  secure  transportation  route  and  recreational 
space.  Their  goal,  says  Cavin,  was  to  create 
"four  and  a  half  miles  of  bike  path  that  every- 
one can  use:  all  ages,  all  abilities.  You  don't 
have  to  be  fit.  You  don't  have  to  have  money. 
All  you  have  to  do  is  just  enjoy  the  outdoors." 

It  took  over  two  years  and  thousands  of 
volunteer  hours  to  make  this  idea  a  reality.  The 
labor  of  citizen  activists  bore  fruit  in  late  1990, 
when  voters  authorized  the  City  to  issue  a 
bond  for  $400,000  to  lay  the  bikepath.  Con- 
struction began  in  fall  1991  and  was  slated  for 
completion  in  spring  1992.  Residents  of  South 
Burlington  believe  their  success  will  inspire 
other  towns  to  build  their  own  bikepaths  and 
greenways.  Says  Cavin,  "We  view  our  project 
as  a  catalyst  for  the  rest  of  the  area  and  the 
country." 

*       *       * 

And  it  has  been.  The  South  Burlington 
bike  path  and  projects  like  it  in  other  towns  are 


being  united  in  a  regional  greenway  system 
planned  for  the  whole  of  Chittenden  County, 
Vermont.  Spurred  by  increasing  suburbaniza- 
tion and  a  focus  on  open  space  encouraged  by 
Vermont's  new  growth  management  law,  many 
towns  in  the  area  had  begun — like  South 
Burlington — to  plan  trails,  bike  paths  and  con- 
servation corridors.  Two  local  planners,  Peter 
Owens  and  lulie  Campoli,  spotted  this  trend 
and  realized  the  potential  for  a  more  compre- 
hensive project.  The  two  conceived  of  a  coun- 
tywide  system  that  would  consolidate  separate 
local  initiatives.  Stitching  together  greenways 
and  other  open  spaces  maximizes  their  benefit 
to  the  public,  giving  residents  greater  access  to 
parks  and  safe  routes  to  travel  by  foot  or  bicy- 
cle. Says  Owens,  a  greenway  system  "threads 
through  a  neighborhood  and  brings  the  park  to 
the  people,  instead  of  the  people  driving  to  the 
park."  Greenway  systems  have  other  advan- 
tages as  well.  They  provide  corridors  for 
wildlife,  allowing  animals  to  range  over  a  wider 
area  or  between  habitats.  And  linear  open 
space  is  often  a  vital  component  of  rural,  vil- 
lage and  even  urban  landscapes,  contributing 
to  a  unique  sense  of  place.  Greenways  are  also 
economical.  They  make  use  of  property  edges, 
where  right-of-way  easements  are  often  donat- 
ed, and  take  advantage  of  inexpensive  "left- 
over land"  such  as  oddly  shaped  parcels  left 
behind  by  railways  and  waterfront  industry. 
Thus  the  cost  of  developing  a  greenway  system 
may  be  somewhat  less  expensive  than  that  of 
a  traditional  park  of  comparable  area. 

The  Chittenden  Greenways  Project  was 
designed  through  a  grassroots  planning  effort 
begun  in  summer  1990.  The  first  step  was  to 
assess  local  interest.  Owens  and  Campoli,  the 
project's  founders,  enlisted  help  from  people 
who  knew  most  about  Chittenden  County's 
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recreational  resources  and  open  space:  local 
planners.  They  presented  their  ideas  to  a  gath- 
ering of  the  Chittenden  Planners  Association, 
asking  them  to  gauge  the  interest  of  citizens  in 
the  County's  20  towns  and  cities.  This  was  eas- 
ier to  do  than  it  might  have  been  a  couple 
years  ago:  Act  200,  Vermont's  new  compre- 
hensive planning  law,  had  spurred  most  towns 
to  create  open  space  and  trail  committees — the 
ideal  vehicles  for  consultations.  An  initial  sur- 
vey revealed  that  almost  all  towns  in  Chitten- 
den County  were  planning  bike  paths,  trails  or 
greenways,  and  most  were  enthusiastic  about 
coordinating  their  efforts. 

Based  on  this  information,  a  core  group  of 
planners  sketched  a  diagram  of  arterial  routes 
and  connections.  The  next  step  was  to  solicit 
public  input  to  flesh  out  these  bare  bones.  Two 
regional  organizations,  the  Chittenden  Region- 
al Planning  Commission  and  the  Winooski 
Valley  Parks  District,  provided  funding  for  a 
whidwind  grassroots  planning  effort.  As  project 
coordinators,  Owens  and  Campoli  spent  four 
weeks  meeting  with  citizen  trail  and  open 
space  committees  from  each  town  in  the  coun- 
ty. At  each  session,  participants  sketched  open 
space  corridors,  trails  and  bikepaths,  develop- 
ing link-ups  within  towns  and  across  municipal 
borders.  "When  we  went  to  these  meetings,  it 
was  like  seeing  a  jigsaw  puzzle  being  put 
together,  seeing  the  connections  being  made 
from  town  to  town.  As  we  went  along,  the  pace 
quickened  because  we  got  more  and  more 
excited  seeing  all  the  pieces  come  together," 
says  Campoli. 

The  results  from  these  forums  were  com- 
piled into  a  single  map  which  was  unveiled  at 
a  public  meeting  in  early  August  1990. 
Advance  publicity  in  the  local  papers  and 
word-of-mouth  promotion  generated  a  wave  of 
public  enthusiasm.  Over  100  citizens  attended 
the  presentation,  which  displayed  the  complet- 
ed blueprint  and  offered  instruction  on  how 
residents  could  carry  out  their  segment  of  the 
plan.  The  meeting  sparked  action:  many  atten- 


dees returned  home  and  started  working  to 
implement  this  vision. 

Developing  a  greenway  involves  commu- 
nity organizing,  fundraising  and  politics.  The 
South  Burlington  Bike  Path,  most  of  which  was 
completed  before  the  Chittenden  Greenways 
Project  began,  illustrates  the  types  of  activities 
a  community  might  undertake.  The  first  step 
was  for  Cavin  and  Coffrin,  the  bike  path's 
founders,  to  assemble  a  group  of  volunteers 
which  could  expand  local  support  and  raise 
money  for  the  project.  This  was  done  through 
t-shirt  sales,  raffles,  buy-a-foot-of-the-path 
campaigns  and  individual  contributions.  Then 
committee  members  solicited  right-of-way 
donations  and  applied  for  grants  from  the  fed- 
eral Land  and  Water  Conservation  Fund.  The 
group  also  worked  to  win  the  backing  of  local 
government.  When  first  approached,  the  South 
Burlington  City  Council  and  Planning  Board 
had  shied  away  from  making  the  major  finan- 
cial commitment  needed  to  build  the  route.  But 
local  officials  were  eventually  won  over  by  the 
careful  planning,  diligent  fundraising  and  effec- 
tive promotion  of  the  bike  path  committee. 
These  efforts  culminated  in  voters  approving  a 
$400,000  bond  issue  in  1990.  While  other 
towns  might  take  a  different  approach,  they  are 
likely  to  rely  upon  many  of  the  same  tech- 
niques. 

After  the  countywide  plan  was  completed, 
the  Chittenden  Greenways  Project  stepped 
from  the  spotlight  into  a  supporting  role.  In 
winter  1991  the  group  printed  a  booklet  defin- 
ing the  greenways  concept,  explaining  how  to 
create  them  and  offering  detailed  maps  for 
each  of  the  participating  towns.  It  formed  a 
new  organization,  the  Chittenden  Greenways 
Board,  to  work  solely  on  promotion.  In  the  fall 
of  1991,  the  Board  organized  a  Celebrate 
Greenways  festival.  Citizens  from  each  town 
traveled  along  existing  and  proposed  legs  of 
the  greenway  system  by  every  conveyance 
imaginable — foot,  bicycles,  baby  carriage, 
wheelchairs,  boats  and  roller  skates — to  con- 
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verge  at  Oak  Ledge  Park  in  downtown  Burling- 
ton. The  event,  featuring  music,  speakers,  food, 
and  displays  of  alternative  modes  of  trans- 
portation, attracted  over  300  people  and  con- 
siderable local  publicity.  Through  educational 
and  promotional  efforts,  the  Chittenden  Green- 
ways  Board  works  to  reinforce  and  support 
individual  town  projects. 

The  County  Greenway  plan  offers  a  well- 
worked  out  framework  and  many  of  the  indi- 
vidual towns  have  made  impressive  starts; 
however,  many  hurdles  remain.  The  towns 
vary  widely  in  their  levels  of  enthusiasm  and 
implementation.  The  towns  near  Burlington, 
Vermont's  largest  city,  have  lost  the  most  open 
space  in  the  last  decade,  and  are — not  surpris- 
ingly— the  most  interested  in  founding  green- 
ways,  bike  paths  and  trails.  South  Burlington, 
for  example,  where  Chris  Cavin  and  other  con- 
cerned citizens  created  a  neighborhood 
bikepath,  is  one  of  several  suburbs  adjacent  to 
Burlington.  Conversely,  lacking  intense  devel- 
opment pressure,  the  more  rural  towns  have 
been  slower  to  embrace  the  plan — unless 
spurred  by  a  particularly  committed  resident. 

Will  this  far-reaching  vision  be  realized? 
So  far,  so  good  and  things  continue  to  look 
promising.  Governor  Dean  supports  the  green- 
ways  concept,  a  factor  which  should  help  indi- 


vidual projects  win  state  assistance.  The  Ver- 
mont Agency  of  Transportation  supports  green- 
ways  by  granting  Vermont  communities  federal 
transportation  funds  to  build  alternative  trans- 
portation routes.  Chittenden  County  Green- 
ways  became  a  National  Park  Service  Rivers, 
Trails  and  Conservation  Assistance  Program 
project,  receiving  assistance  on  a  number  of 
projects  that  support  and  promote  the  county- 
wide  greenway  system  including  a  newsletter,  a 
greenways  map,  and  greenways  plans  with 
individual  towns.  With  more  and  more  com- 
prehensive plans  incorporate  greenways  the 
countywide  system  gets  closer  to  reality. 

*       *       * 

The  Chittenden  Greenway  Project  demon- 
strates that  a  large-scale  open  space  preserva- 
tion project  can  be  undertaken  by  a  grassroots 
coalition  and  succeed.  Because  every  town 
owns  a  piece  of  the  network,  each  has  an 
incentive  to  see  that  the  entire  system  is  com- 
pleted. Vermont's  growth  management  law.  Act 
200,  is  also  an  important  success  factor.  Citi- 
zen committees,  formed  via  the  planning 
process,  provide  the  institutional  framework  for 
designing  and  implementing  greenways.  These 
efforts  have  spurred  the  meshing  of  town 
greenway  and  bike  paths  into  a  comprehensive 
regional  system. 


Rice  City  Pond. 
Uxbridge 
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Case  Study 


Keeping  New  Hampshire,  New  Hampshire: 


ARTNERSHIP  FOR  OPEN  SR' 


conservation 


Paul  Bofinger  was  worried.  In  all  his 
years  at  the  helm  of  the  Society  for  New 
Hampshire  Forests,  he  had  never  seen  any- 
thing quite  like  this.  It  was  1985,  and  the 
New  Hampshire  economy  was  booming. 
Close  to  20,000  new  residents  moved  to  the 
state  each  year  during  the  1980's,  making  it 
the  nation's  ninth  fastest-growing  state.  And 
all  those  people  needed  places  to  live,  work 
and  shop.  New  homes  were  constructed  on 
wooded  hills  and  rolling  fields.  Industrial 
parks  and  office  buildings  dotted  busy  high- 
ways. Poured-concrete  shopping  areas 
sprouted  almost  overnight  near  large  towns 
and  in  regional  centers.  Private  conservation 
organizations  continued  to  purchase  and 
preserve  land,  but  says  Bofinger,  "there  was 
no  way  the  nonprofits  could  keep  pace  with 
the  level  of  development,  the  pressure  on  the 
land."  Open  space  in  New  Hampshire  was 
losing  ground — fast. 

In  1987,  the  state  Land  Conservation 
Investment  Program  (LCIP)  and  the  private 
Trust  for  New  Hampshire  Lands  (TNHL) 
formed  a  temporary  partnership  to  slow  the 
disappearance  of  the  state's  most  important 
asset:  its  rural  character.  Since  then,  the 
joint  venture  has  protected  almost  100,000 
acres,  striving  to  select  parcels  that  will  meet 
the  needs  of  the  future  as  well  as  the  present. 
Says  staff  member  Sarah  Thome,  "We've 
continually  asked  ourselves  the  question — 
What  will  this  parcel  of  land  be  like  when  it's 
surrounded  by  development?  Will  it  still 
have  the  same  values?"  The  following 
acquisitions  are  among  the  partnership's 
greatest  successes. 

•  The  purchase  of  45,500  acres  within 
the  Nash  Stream  watershed  from  Diamond 


International  Paper  Company  by  the  State 
and  the  U.S.  Forest  Service.  This  was  New 
Hampshire's  single  largest  acquisition  ever. 

•  A  limited  development  project 
undertaken  on  a  272  acre  riverfront  farm 
property  in  Dover.  The  LCIP-TNHL  acquired 
a  portion  of  the  property  for  the  Fisheries  & 
Game  Department  to  conserve  for  wildlife 
habitat,  hunting  and  hiking.  A  large  residen- 
tial complex  and  golf  course  will  be  con- 
structed on  the  developable  sections  of  the 
property. 

•  The  purchase  of  conservation  ease- 
ments on  3,300  acres  of  the  Hidden  Valley 
Boy  Scout  Camp  which  spans  Gilmanton, 
Alton  and  Guilford.  The  tract  adjoins  3,000 
protected  acres,  making  a  total  of  over  6,000 
acres  of  protected  open  space. 

Creating  the  Partnership 

Private  land  conservation  organizations 
in  New  Hampshire  have  a  long  history  of 
cooperation,  but  even  their  combined  bud- 
gets couldn't  create  the  large  acquisition 
fund  necessary  to  keep  pace  with  losses  from 
development  during  the  1980's.  State  govern- 
ment had  the  resources  to  buy  land  and 
easements.  There  was  only  one  problem: 
New  Hampshire  voters  are  notoriously  reluc- 
tant to  create  new  government  agencies,  a 
philosophy  embraced  by  then  Governor 
Sununu. 

Determined  to  find  a  solution,  Bofinger 
took  a  sabbatical  from  the  Society  for  the 
Preservation  of  New  Hampshire  Forests  to 
chart  a  new  course  for  the  state.  He  sought  a 
model  in  the  conservation  programs  of  other 
regions  of  the  country,  but  found  none  suit- 
able. Eventually,  he  developed  a  strategy  of 
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his  own:  a  temporary  partnership  between  a 
private  land  trust  and  state  government  with 
a  single  goal — to  protect  as  much  open  space 
in  Nev;  Hampshire  as  possible.  The  partner- 
ship involved  two  kinds  of  leverage.  First,  the 
private  sector  would  finance  all  administra- 
tive costs  as  an  incentive  for  state  govern- 
ment to  provide  funding  for  acquisition.  Sec- 
ond, the  state  contribution  would  be  used  to 
acquire  twice  its  value  in  land — through  bar- 
gain sales  negotiated  by  the  nonprofit. 

To  enact  a  public-private  land  acquisition 
partnership  in  conservative  New  Hampshire 
required  support  from  a  wide  range  of  interest 
groups.  Environmentalists,  of  course,  backed 
the  venture,  but  broader  support  was  needed. 
Bofinger  spent  the  first  half  year  after  his  sab- 
batical wooing  the  commitments  of  those 
who  were  profiting  most  from  New  Hamp- 
shire's prosperity:  bankers,  developers, 
investors,  and  politicians.  His  pitch  acknowl- 
edged the  advantages  of  a  booming  economy, 
but  appealed  to  a  common  sense  of  place. 
"We  were  all,  in  one  way  or  another,  benefit- 
ting from  this  growth,  this  speculative  activity. 
Let's  face  it.  New  Hampshire  was  on  a  roll. 
We  were  the  fastest  growing  state  east  of  Cali- 
fornia and  north  of  Texas.  What  we  really 
wanted  to  do  was  keep  New  Hampshire,  New 
Hampshire." 

In  early  1986,  this  coalition  founded  the 
Trust  for  New  Hampshire  Lands  (TNHL),  the 
private  side  of  the  partnership.  Although 
many  businesses,  nonprofits  and  citizens  had 
already  pledged  their  support,  TNHL  worked 
to  increase  grassroots  support  for  the  land 
acquisition  initiative.  The  nonprofit  began  an 
ambitious  public  relations  effort,  hiring  the 
state's  top  lobbyists  and  public  relations  firm. 
The  Trust  also  began  to  conduct  a  statewide 
inventory  of  open  space,  a  process  which 
engaged  a  wide  range  of  players  at  many  lev- 
els. 

From  the  outset,  the  partnership  was 
designed  to  acquire  land  and  easements 


deemed  important  from  both  the  local  and 
state  perspective.  The  inventory,  begun  in 
summer  1986,  was  critical  to  developing  this 
far-reaching  agenda.  Local  and  regional 
groups — from  conservation  commissions  and 
fish  and  game  clubs  to  timber  organizations 
and  agricultural  extension  staff — were  asked 
to  identify  conserved  local  lands.  Then  each 
town,  regional  planning  organization  and 
state  agency  composed  a  prioritized  list  of 
features  and  resources  in  need  of  protection. 
Based  on  these  recommendations,  TNHL 
compiled  a  statewide  map  focused  on  land  of 
high  conservation  value,  creating  a  set  of 
overlays  to  show  what  was  already  protected 
and  what  the  proposed  program  would  pro- 
tect. 

Armed  with  this  detailed  wish  list,  the 
Trust  for  New  Hampshire  Lands  now 
approached  the  state's  political  leadership. 
The  project's  carefully  thought  out  structure 
and  wide  consultations  were  an  asset.  TNHL 
assured  the  Governor  and  legislative  leader- 
ship that  the  public-private  partnership  could 
turn  a  $50  million  state  investment  into  land 
valued  at  $100  million.  The  statewide  inven- 
tory provided  a  blueprint  for  how  they  would 
spend  the  money.  The  inventory  showed 
"...the  specific  types  of  things  we  were  talking 
about  preserving — these  specific  mountain 
ranges,  these  river  valleys,  these  lakes,  these 
boat  access  points,"  says  Thorne.  "This 
helped  people  understand  in  a  concrete  way 
what  we  were  proposing."  Equally  important, 
says  Bofinger,  the  group  played  the  political 
system  skillfully,  "striking  a  balance  between 
who's  in  charge  and  where  you  can  get  the 
commitments."  For  example.  Governor 
Sununu's  conditional  support  was  obtained 
before  approaching  legislative  leaders. 

In  spring  1987,  the  legislature  enacted 
and  the  Governor  signed  into  law  a  bill  creat- 
ing the  Land  Conservation  Investment  Pro- 
gram, a  temporary  state  agency  with  a  $50 
million  appropriation  solely  for  open  space 
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preservation.  A  number  of  factors  converged 
to  ensure  its  passage:  a  broad-based  con- 
stituency stretching  from  bankers  to  farmers 
to  environmental  groups;  a  program  structure 
that  had  been  designed  to  fit  the  state's  con- 
servative approach  to  government;  the  guid- 
ance of  an  experienced  mover-and-shaker; 
and,  last  but  not  least,  the  economic  prosperi- 
ty of  the  state. 

The  Program's  Organization 
AND  Activities 

The  collaboration  between  the  private 
Trust  for  New  Hampshire  Lands  (the  Trust) 
and  the  public  Land  Conservation  Invest- 
ment Program  has  a  single  aim:  to  preserve 
at  least  100,000  acres  of  the  most  important 
conservation  land  in  New  Hampshire.  The 
partnership  pursues  two  goals  simultaneous- 
ly, increasing  state  holdings  and  assisting 
open  space  preservation  by  municipalities. 

The  venture  institutionalizes  the  informal 
relationship  between  government  and  non- 
profit, capitalizing  on  the  strengths  of  each 
partner.  As  a  non-profit  corporation,  the  Trust 
brings  considerable  procedural  and  adminis- 
trative flexibility  to  the  partnership.  Its  activi- 
ties include  developing  a  portfolio  of  candi- 
date lands  and  arranging  state  acquisitions. 
The  Land  Conservation  Investment  Program, 
a  temporary  state  agency,  actually  purchases 
the  land  and  easements  and  provides  for 
their  long-term  management. 

The  Land  Conservation 
Investn;ent  Program  (LCIP) 

The  LCIP,  an  independent  state  agency 
attached  to  the  Office  of  State  Planning,  was 
created  by  legislative  act  in  1987  to  adminis- 
ter the  state's  $50  million  allocation  for  land 
and  easement  acquisition.  (The  original  $20 
million  appropriation  from  the  General  Fund 
was  supplemented  by  $30  million  from  a 
1989  bond  issue.)  The  agency  was  designed 
to  last  approximately  as  long  as  the  funding, 
and  will  be  dismantled  in  lune  1993. 


The  15-member  LCIP  Board,  which  has 
met  since  summer  1988,  makes  decisions 
about  how  program  funds  will  be  spent. 
(Only  the  nine  gubernatorially-appointed 
public  members  can  vote.)  Since  the  pro- 
gram's inception,  the  Board  has  reviewed 
over  5,000  properties  for  purchase  by  the 
state  or  through  the  municipal  grant  program. 
Executive  Director  Will  Abbott,  the  program's 
only  staff  member,  manages  Board  activities 
and  shepherds  acquisition  decisions  through 
the  state  bureaucracy.  As  a  former  aide  to 
Governor  Gregg,  he  has  been  an  important 
force  in  maintaining  political  support  for  the 
program. 

The  Trust  for  New  Hampshire  Lands 
(TNHL)  The  TNHL  was  created  in  1986  first 
to  establish  and  then  to  collaborate  with  the 
Land  Conservation  Investment  Program.  Its 
member  organizations — business  people, 
conservationists,  government  officials,  and 
concerned  citizens — reflect  the  diversity  of 
the  project  since  the  outset.  The  Trust's  $2.9 
million  in  private  funds  pays  for  administer- 
ing and  staffing  the  partnership  program. 
Three  land  agents  (reduced  from  six  during 
the  program's  peak)  work  with  landowners 
and  operate  the  local  initiative  project  which 
assists  communities  through  the  LCIP  match- 
ing grant  process.  Many  New  Hampshire 
nonprofits  have  cooperated  with  the  Trust, 
including  the  Audubon  Society,  The  Nature 
Conservancy  and  almost  all  of  New  Hamp- 
shire's local  land  trusts. 

Program  Activities 

LCIP-TNHL  activities  have  two  thrusts: 
acquisition  for  the  state  and  a  grant  program 
for  municipal  purchase  of  open  space  land. 
Both  types  of  acquisitions  follow  guidelines  to 
ensure  that  land  is  of  high  conservation 
value.  Special  consideration  is  given  to 
parcels  that  contribute  to  large  protected 
tracts,  protect  a  unique  natural  or  recreation- 
al resource,  have  public  access,  and  satisfy  a 
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number  of  public  benefits  at  once.  State 
acquisitions  are  managed  by  state  agencies 
and  municipalities  are  required  to  provide 
for  tlie  long-term  management  of  lands  pur- 
chased with  LCIP  grants. 

The  partnership's  state  acquisition  pro- 
gram, because  it  tends  to  focus  on  large 
parcels,  has  been  allocated  65%  of  the  total 
funds.  The  agenda  is  driven  by  the  land- 
managing  state  agencies — the  Department  of 
State  Parks  and  Forests,  the  Department  of 
Agriculture  and  the  Fish  &  Game  Depart- 
ment. Acquisitions  often  include  new  parks, 
boat  launches,  wildlife  habitat  protection 
areas,  hunting  preserves,  and  prime  farm- 
land. Before  a  state  purchase  is  made,  an 
agency  or  group  of  agencies  must  be  pre- 
pared to  take  on  long-term  stewardship. 

The  TNHL  offers  start-to-finish  technical 
assistance  to  towns  applying  for  municipal 
matching  grants — roughly  35%  of  the  LCIP's 
total  allocation.  Of  New  Hampshire's  234 
towns,  82  have  now  successfully  bid  for 
funds. 

The  local  assistance  program  has  sever- 
al phases.  The  first  step  is  for  each  town  to 
establish  an  open  space  task  force.  While 
Conservation  Commissions  may  be  used, 
the  TNHL  recommends  that  a  more  diverse 
group  be  assembled,  representing  a  cross- 
section  of  local  interests.  The  next  step  is  for 
the  local  task  forces  to  conduct  natural 
resource  inventories.  These  municipal  inven- 
tories map  and  plot  local  features  with  much 
more  detail  than  the  statewide  inventory, 
noting  prime  farmland,  aquifers,  hiking  trails 
and  snowmobile  trails.  The  TNHL's  land 
agents  then  help  the  town  to  formulate  open 
space  preservation  priorities  by  identifying 
land  that  might  be  eligible  for  LCIP  matching 
funds.  Finally,  when  the  town  has  identified 
a  parcel  for  purchase  or  protection,  it  must 
raise  a  match  equal  to  half  of  the  acquisi- 
tion's value.  The  match  can  be  made  by  one 


of  three  methods:  1)  appropriation  from  the 
town  general  fund,  2)  donation  by  the  target- 
ed landowner  of  half  the  value  of  the  land, 
and  3)  donation  by  another  landowner  of 
land  equal  in  value  to  that  of  the  targeted 
parcel  (leveraging  the  full  cost  of  the  targeted 
parcel  from  the  state  grant  program). 
Because  this  is  so  difficult,  a  state  grant  is 
almost  always  offered  to  municipalities  that 
raise  the  matching  funds.  To  receive  the 
grant,  the  town  must  submit  land  manage- 
ment or  easement  monitoring  plans. 

*       *       * 

The  partnership  between  the  Land  Con- 
servation Investment  Program  and  the  Trust 
for  New  Hampshire  Lands  illustrates  the  role 
of  nonprofits  in  aiding  state  and  local  gov- 
ernments. At  the  state  level,  the  program 
employs  the  Trust  for  New  Hampshire 
Lands'  flexibility  in  pursuing  and  arranging 
land  purchases;  their  hard-nosed  approach 
to  negotiations  has  been  instrumental  in 
stretching  state  funds.  At  the  local  level,  the 
nonprofit  offers  expertise  and  assistance  to 
towns  in  selecting  important  open  space 
parcels,  devising  strategies  for  protection  and 
putting  together  the  funding  to  make  it  hap- 
pen. At  both  levels,  acquisition  strategies 
have  been  focused  by  the  comprehensive 
state  and  local  inventories.  This  should 
ensure  that  LCIP-TNHL  investments  provide 
public  benefits  for  years  to  come. 
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The  Blackstone  River  works  hard  on  its 
journey  from  Worcester,  Massachusetts  to 
Providence,  Rhode  Island,  chiseling  through 
granite  and  limestone  bedrock  to  create  crag- 
gy gorges  and  churning  waterfalls.  The  river's 
ferocious  power — it  plummets  450  feet  in  its 
46  mile  course — helped  to  foment  the  Ameri- 
can Industrial  Revolution.  In  1790,  the 
nation's  first  water-powered  textile  mill  was 
constructed  in  Pawtucket,  Rhode  Island. 
Other  mills  and  factories  soon  followed,  jock- 
eying for  position  on  the  Blackstone's  steep 
banks  and  spurring  the  construction  of  a 
canal  and  railway.  By  1880,  industrial  devel- 
opment along  the  river  was  so  concentrated 
that  the  U.S.  Census  Bureau  remarked,  "It 
would  be  hard  in  fact  to  find  another  stream 
so  fully  utilized." 

The  fortunes  of  the  Blackstone  River  Val- 
ley turned  in  the  20th  century.  The  American 
textile  industry,  long  anchored  in  the  North- 
east, migrated  south  in  search  of  cheaper 
labor.  Other  industries  persevered,  but  many 
were  debilitated  by  the  Great  Depression.  By 
the  middle  of  the  20th  century,  the  region  was 
in  sharp  decline,  a  trend  which  has  not  yet 
been  reversed. 

Although  it  has  long  since  departed, 
industry  shaped  the  character  of  the  Black- 
stone River  Valley.  To  the  north,  where  the 
Blackstone  meanders  slowly  through  flat 
marshes,  the  land  has  been  left  untouched  as 
farms  or  wild  areas.  As  the  river  gathers  force 
in  the  south,  abandoned  mill  sites,  ringed  by 
triple  deckers  and  worker  cottages,  crowd  the 
waterfront.  Bypassed  by  recent  economic 
prosperity,  these  historic  settlement  patterns 
have  frequently  endured.  But  the  valley's  cen- 
tury of  economic  ascendance  also  left  stains. 


The  Blackstone  is  badly  polluted,  suffering 
from  years  of  untreated  industrial  discharge, 
run-off  from  urban  areas  and  leaching  from 
the  numerous  derelict  junkyards  which  punc- 
tuate the  shore. 

Today  the  region  courts  revival.  Begin- 
ning in  the  late  1970's,  both  Massachusetts 
and  Rhode  Island  sought  to  stimulate  the 
local  economy.  At  first  independently  and 
then  together,  the  states  planned  a  series  of 
linear  parks  that  would  tie  together  the  river's 
industrial  heritage  with  the  spectacular  natur- 
al areas  that  had,  thus  far,  escaped  New  Eng- 
land's pervasive  development  pressure.  It  was 
hoped  that  restoration  of  these  historic  sites 
and  open  space  would  kindle  tourism  (six 
million  people  live  within  50  miles  of  the  cor- 
ridor) and  lure  new  business. 

Prompted  by  these  state  efforts,  public 
officials  from  the  Blackstone  Valley  sought  a 
federal  framework  for  the  region's  recovery.  In 
1983,  a  team  of  United  States  Congressional 
delegates  from  Massachusetts  and  Rhode 
Island  asked  the  National  Park  Service  to 
assess  the  valley  as  a  candidate  for  a  national 
park  site.  After  an  extensive  review  of  the 
Blackstone's  natural,  recreational,  historical 
and  cultural  resources,  the  agency  concluded 
that  it  was  not  appropriate  for  inclusion  in  the 
national  system.  Their  reasons  were  twofold. 
First,  ownership  patterns  in  the  Blackstone 
Valley,  a  patchwork  of  small  privately-held 
properties,  made  federal  acquisition  of  a  large 
area  difficult.  Second,  the  unique  character  of 
the  valley's  communities  and  historic  features 
had  often  been  obscured  and  occasionally 
obliterated  by  more  recent  development. 
Instead,  the  Park  Service  offered  several  alter- 
nate scenarios  with  varying  degrees  of  federal 
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involvement,  including  designation  as  a 
National  Heritage  Corridor. 

in  1986  the  U.S.  Congress  established 
the  Blackstone  River  Valley  National  Heritage 
Corridor  (henceforth  referred  to  as  the  Black- 
stone  Corridor)  and  a  federal  organization, 
the  Blackstone  River  Valley  National  Heritage 
Corridor  Commission  (henceforth  referred  to 
as  the  Blackstone  Corridor  Commission)  to 
oversee  it.  The  Blackstone  Corridor  cuts  a 
wide  southeasterly  swath  through  Massachu- 
setts and  Rhode  Island,  enclosing  20  separate 
cities  and  towns  with  a  total  of  a  half  million 
residents.  The  Blackstone  Corridor  Commis- 
sion was  founded  to  work  in  partnership  with 
the  states  and  municipalities  in  devising  and 
then  carrying  out  a  regionwide  plan. 

Blackstone  Corridor 
Commission 

The  Blackstone  Corridor  Commission's 
role  in  the  Valley  stems  from  the  fact  that 
while  the  region  has  received  federal  recogni- 
tion, it  is  not  a  traditional  national  park. 
National  parks  are  usually  owned,  operated 
and  interpreted  exclusively  by  the  National 
Park  Service.  The  Blackstone  Valley,  on  the 
other  hand,  is  a  hodgepodge  of  privately  and 
publicly-owned  lands  and  sites  which  lack  an 
overarching  management  structure  or  unify- 
ing thematic  interpretation.  It  is  the  Commis- 
sion's role  to  act  as  a  catalyst,  encouraging 
the  formation  of  strong  partnerships  to  pro- 
tect the  Valley's  natural  and  historic 
resources. 

To  ensure  that  this  umbrella  organization 
meets  state  and  local  interests  as  well  as 
national,  its  annual  federal  appropriation  of 
$350,000  must  be  matched  by  other  public 
and  private  financing.  In  the  past  year,  the 
federal  appropriation  was  matched  by 
$1,750,000  from  the  states  and  other  part- 
ners. This  financing  pays  for  a  staff  of  5  in 
addition  to  numerous  programmatic  activi- 
ties. 


The  Commission's  chief  power  is  over 
other  federal  agencies  and  federal  grant 
money.  Any  federal  agency  planning  a  project 
in  the  Blackstone  Corridor  must  first  seek  the 
Commission's  approval;  similarly,  any  pro- 
jects in  the  region  receiving  federal  grants 
must  be  approved  by  the  Commission.  This 
authority  has  been  used  to  guide  state  con- 
struction projects  in  the  region.  For  example, 
when  the  Massachusetts  Department  of  Pub- 
lic Works'  (DPW)  planned  to  replace  a  his- 
toric bridge  in  Sutton  using  federal  highway 
funds,  the  Commission  requested  that  it  reno- 
vate the  old  bridge  instead.  The  Commission 
has  worked  to  win  the  cooperation  of  other 
federal  agencies,  such  as  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  which  may 
donate  rights-of-way  on  foreclosed  properties 
in  the  Blackstone  Valley  for  greenway  pro- 
jects. 

The  Commission  also  has  influence  at 
the  state  level.  It  has  established  close  ties 
with  both  Rhode  Island  and  Massachusetts, 
urging  them  to  complete  their  Heritage  Parks 
in  the  valley,  and  coordinating  the  joint 
acquisition  of  the  Blackstone  Gorge  which 
straddles  both  states.  Both  states'  Depart- 
ments of  Environmental  Management  (DEM) 
are  represented  on  the  board,  and  through 
them,  the  Commission  has  a  good  coopera- 
tive relationship  with  these  agencies.  In  addi- 
tion, the  Commission  makes  referrals  to  the 
historic  preservation  offices  of  both  Rhode 
Island  and  Massachusetts. 

Last,  the  Commission  has  had  an  instru- 
mental role  at  the  local  level.  It  provides  tech- 
nical assistance  to  cities,  towns  and  a  wide 
range  of  private  organizations  in  acquisition 
of  land  and  easements,  the  development  of 
strong  zoning,  subdivision  and  planning 
bylaws,  clean  up  and  protection  of  natural 
resources,  and  the  creation  of  visitor  services. 
For  instance,  it  sponsored  the  development  of 
a  canal  guide  by  the  Blackstone  River  Water- 
shed Association. 
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The  first  few  years  of  the  Blackstone  Cor- 
ridor Commission's  existence  were  spent 
developing  a  framework  for  the  region's 
preservation  and  recovery.  Five  distinct  areas 
were  articulated,  and  a  study  undertaken  in 
each:  an  inventory  of  historic  resources; 
design  guidelines  for  the  corridor;  an  inter- 
pretive plan;  recommendations  on  land 
use — both  regulatory  and  acquisition;  and  an 
assessment  of  the  local  economy  highlighting 
tourism.  Drawing  together  these  disparate 
strands,  the  Commission  issued  a  report,  the 
"Cultural  Heritage  and  Land  Management 
Plan,"  which  defined  the  role  of  federal,  state 
and  local  governments  and  described  the 
partnership  among  them. 

Rhode  Island 

The  Rhode  Island  Department  of  Envi- 
ronmental Management  is  stringing  together 
a  necklace  of  state  and  local  parks  on  a 
bikepath  that  will  eventually  follow  the  river 
from  Providence  16  miles  north  to  Smithfield. 
As  early  as  the  late  1970's,  the  State  of 
Rhode  Island  realized  that  the  elongated 
waterfront  parcels  left  behind  by  industry 
provide  an  opportunity  for  open  space 
preservation.  This  project  was  not  activated, 
however,  until  1983  when  a  manufacturer 
donated  to  the  state  a  3.5  mile  segment  of 
the  historic  Blackstone  Canal  and  accompa- 
nying towpath.  In  1986,  the  State  issued  a  $1 
million  bond  specifically  for  acquisition 
along  the  river,  enabling  DEM  to  supplement 
the  donated  segment  with  other  land  in  Lin- 
coln and  adjacent  Cumberland.  With  the 
canal  and  towpath  as  its  centerpiece,  the 
Blackstone  River  State  Park  now  knots 
together  several  skinny  strips  of  land  provid- 
ing 150  acres  of  open  space,  trails  and  a  seg- 
ment of  the  as  yet  unconstructed  Blackstone 
Bike  way. 

In  addition  to  acquisition  of  this  site  at 
the  midpoint  of  the  bikeway  system,  Rhode 
Island  has  also  entered  into  a  cooperative 
agreement  with  Massachusetts  to  preserve 


one  of  the  Blackstone  River's  most  spectacu- 
lar features.  In  1991,  Rhode  Island  pur- 
chased 90  acres  in  North  Smithfield  on  the 
Massachusetts  border  where  the  river  roils 
through  towering  granite  cliffs.  The  surround- 
ing woods,  through  lucky  accident,  have 
remained  wild  for  centuries.  Massachusetts 
has  agreed  to  purchase  land  (22  acres)  in 
Blackstone,  where  the  gorge's  only  access 
point  lies. 

Rhode  Island's  cities  and  towns  have 
enthusiastically  pursued  their  share  of  the 
corridor  vision.  State  Open  Space  and  Recre- 
ation grants,  provided  by  a  $65  million  bond 
issue,  have  helped  every  town  finance  the 
purchase  and  renovation  of  local  parks; 
municipalities  have  also  committed  consider- 
able resources  of  their  own.  These  steps, 
both  state  and  local,  have  been  encouraged 
by  the  Blackstone  Corridor  Commission 
plan,  which  has  been  formally  adopted  by 
Rhode  Island  as  a  component  of  its  overall 
guide  to  planning.  The  following  are  a  sam- 
ple of  these  local  projects: 

•  Woonsocket,  RI  purchased  and  has 
begun  to  develop  Island  Park,  a  peninsula 
that  juts  into  the  river  and  offers  pleasant 
views  of  the  city.  The  Island  is  remembered 
fondly  by  oldtimers  as  the  site  where  the  cir- 
cus used  to  pitch  its  tents  when  it  came  to 
town. 

•  Woonsocket  is  also  renovating  the 
100  year  old  Cold  Spring  Park,  where  resi- 
dents used  to  fetch  drinking  water.  A  trail  sys- 
tem is  planned  along  the  river. 

•  Cumberland  is  developing  the  Valley 
Falls  Mill  Park,  the  site  of  an  abandoned  mill 
which  contains  relics  from  that  era. 

Rhode  Island  has  also  worked  to  clean 
the  Blackstone  Valley.  In  1990,  DEM  and  a 
number  of  local  groups  organized  an  Earth 
Day  clean  up.  Citizens  in  every  town  worked 
to  remove  debris  from  a  number  of  publicly- 
owned  sites. 
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Massachusetts 

In  the  late  1970's,  Massachusetts 
planned  an  ambitious  Heritage  State  Park 
that  would  span  the  length  of  the  river  from 
its  headwaters  to  the  Rhode  Island  border. 
The  idea  was  for  the  State  to  acquire  and 
develop  a  number  of  different  sites  which 
would  be  interconnected  by  a  trail  suitable 
for  bicyclists  and  walkers.  To  that  end,  the 
State  began  acquiring  land  in  Uxbridge — 
totalling  1000  acres — on  which  the  park's 
primary  visitor  center  would  be  located. 
Smaller  sites  were  purchased  in  Blackstone 
and  Worcester. 

Budgetary  problems  intervened.  Even 
before  the  state's  1988  budget  crisis,  many 
proposed  acquisitions  were  trimmed  from 
the  plan  to  reduce  costs,  with  remaining 
attention  centering  on  the  already-purchased 
Uxbridge  site.  But  after  the  revenue  short- 
falls of  the  late  1980's,  money  for  a  Heritage 
State  Park  in  the  Blackstone  Valley  all  but 
disappeared.  Although  the  Blackstone  Her- 
itage Park  had  a  full-time  project  manager 
from  1986-1989,  the  State  financed  only  two 
projects  in  the  region  during  that  period:  the 
purchase  of  land  in  Blackstone,  Massachu- 
setts containing  the  access  point  for  the 
Blackstone  Gorge  and  a  match  to  federal 
DOT  funds  to  finance  a  feasibility  study  for 
the  proposed  bicycle  path. 

Although  acquisition  by  Massachusetts 
and  its  localities  has  been  indefinitely 
stalled,  the  state  has  advanced  on  the  regu- 
latory side  of  the  equation.  In  1981,  the  MA 
legislature  created  the  Blackstone  River  and 
Canal  Commission  to  oversee  development 
effecting  the  area.  In  the  context  of  this 
process  the  commission  has,  on  occasion, 
negotiated  with  developers  for  open  space 
and  recreation  facilities.  From  1988  to  1990, 
MA  DEM  financed  a  special  position  to 
oversee  all  resources  along  the  Blackstone. 
The  Blackstone  River  Coordinator  worked 
closely  with  the  Blackstone  Valley  Commis- 


sion, Rhode  Island  and  myriad  local  part- 
ners. For  example,  at  the  urging  of  the  Coor- 
dinator, funding  was  provided  to  the  Black- 
stone River  Watershed  Association  for  a  sur- 
vey of  land  ownership  along  the  river.  Other 
important  environmental  measures  taken  in 
MA  include  Worcester's  installation  of  a 
storm  water  detention  system  which  reduces 
the  amount  of  untreated  discharge  entering 
the  river  during  a  storm. 

*       *       * 

Realizing  this  shared  vision  of  the  future 
of  the  Blackstone  Valley  will  take  time, 
money  and  commitment.  Each  of  the  larger 
partners — the  NPS,  Massachusetts  and 
Rhode  Island — has  made  strides  in  achiev- 
ing its  goals.  Massachusetts  and  Rhode 
Island  have  cooperated  in  acquiring  one  of 
the  river's  most  dramatic  natural  features, 
the  Blackstone  Gorge,  at  a  time  when  both 
states'  budgets  were  under  siege.  And  the 
two  states  have  planned  an  extensive  bike 
path  and  greenway  system  that  will  run  the 
river's  entire  course.  Accomplishments  have 
also  been  made  at  the  local  level.  Municipal- 
ities have  enthusiastically  embraced  the  Cor- 
ridor concept;  in  Rhode  Island,  where  open 
space  grants  are  available,  towns  have 
acquired  new  parks  and  refurbished  old 
ones.  More  generally,  the  corridor  concept 
provides  the  focus  for  the  activities  of  a  mul- 
titude of  nonprofits,  which  work  on  projects 
ranging  from  environmental  protection  to 
visitor  information.  Yet  despite  the  efforts  of 
these  myriad  players — private  businesses, 
nonprofits,  municipalities,  state  governments 
and  federal  agencies — progress  will  be  slow. 
The  grand  scale  and  broad  scope  of  the 
Blackstone  Valley  revitalization  project  will 
require  constant  and  concerted  effort  to  be 
realized. 
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